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In the circumstances provided for under principle 9, law
enforcement officials shall identify themselves as such and
give a clear warning of their intent to use firearms, with
sufficient time for the warning to be observed, unless to do
so would unduly place the law enforcement officials at risk
or would create a risk of death or serious harm to other
persons, or would be clearly inappropriate or pointless in the
circumstances of the incident.

Law enforcement officials shall not use firearms against
persons except in self-defence or defence of others against
the imminent threat of death or serious injury, to prevent the
perpetration of a particularly serious crime involving grave
threat to life, to arrest a person presenting such a danger and
resisting their authority, or to prevent his or her escape, and
only when less extreme means are insufficient to achieve these
objectives. In any event, intentional lethal use of firearms may
only be made when strictly unavoidable in order to protect
life.Adopted by the Eighth United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, Havana,
Cuba, 27 August to 7 September 1990
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CESCR General comment 14 E/C.12/2000/4 :- The right to
health is closely related to and dependent upon the realization
of other human rights as contained in the International
Bill of Rights including the rights to food housing work
education:-human dignity life non-discrimination equality the
prohibition against torture privacy access to information and
the freedoms of association assembly and movement. These
and other rights and freedoms address integral components of
the right to health. In drafting article 12 of the Covenant the
Third Committee of the United Nations General Assembly did
not adopt the definition of health contained in the preamble

RR.

Il ATH UTEws;, | FTHTNTE TIFIRT
AER U TRETRRT  siaaad
T YIS ¥ Fierggdr THI=AT A=A
fIomR yde TRHEg @ifas 9
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ARITAT JeTehl qiRarese TH e
(Pregnancy test) TRIS ST Qb
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AfgeraTty RS FAeg fEqr @
T AT Afepd If@AT | HA Afgar
RHT qATd H HTSAIRT  GRETUTHT
YIEH] FAA @S HUHT T AR
ARIT 9fte g T AR ¥ THIEE
qEeT | GREET  fawa Afaed,
RARTEN MFUsl T T9  GEeaAm
FIAAT JTAETE® qUHT qTged | ¥
qi Al TH, 030 Bl AR
Hedd! TR § ATER qid a1 dieqe
TREAT AT TRIETIT FHIUT TCHT THw
[a=eg &1 T ITadTd Tedhl ITeeg, | T
qEF ARA A TH FA FATED

I%3/

to the Constitution of WHO which conceptualizes health as
"a state of complete physical mental and social well-being
and not merely the absence of disease or infirmity". However
the reference in article 12.1 of the Covenant to “the highest
attainable standard of physical and mental health" is not
confined to the right to health care. On the contrary the
drafting history and the express wording of article 12.2
acknowledge that the right to health embraces a wide range
of socio-economic factors that promote conditions in which
people can lead a healthy life and extends to the underlying
determinants of health such as food and nutrition housing
access to safe and potable water and adequate sanitation safe
and healthy working conditions and a healthy environment.
With a view to assisting States parties' implementation of the
Covenant and the fulfilment of their reporting obligations this
General Comment focuses on the normative content of article
12 (Part I) States parties' obligations (Part II) violations (Part
1IT) and implementation at the national level (Part IV) while
the obligations of actors other than States parties are addressed
in Part V. The General Comment is based on the Committee's
experience in examining States parties' reports over many
years.
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Selected Decisions

of
The National Human Rights Commission, Nepal

Baisakh, 2073 B.S

The government should not make plea of “IF & BUTs” in executing the
orders or directives issue by the National Human Rights Commission
or to implement its opinion and recommendations made in regard to the
protection of human rights.

(Supreme Court writ No 3081 year 2062. Date of order 2064/9/2/2)
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National Human Rights Commission
Decisions

Hon’ble Chaiperson Mr. Kedar Nath
Upadhyaya
Hon’ble Member Mrs. Ram Nagina
Singh
Hon’ble Member Gauri Pradhan

Petition No. 4127, of the Year 2064 BS,
Head office,

Subject matter of human rights
violation: Abduction and First taken
hostage and later murder by Royal Nepali
Army.

[ The act of state authorities to arrest
any person and Kill, then prepare
documents that the death was
occurred in confrontations
and cause to disseminate news
accordingly ipso facto unlawful.
(Para 21)

[ Following the arrest of any person,
certain liabilities would be created
in the part of security workers. Not
only in Terrorists ordinance, but
also in the current Nepal law and
international human rights laws,
it is a legal duty of the concerned
security officials or institutions
to present the detainee before
the concerned judicial authority
or body hearing the case within
the prescribed time limit. The
authority vested with right to arrest
shall have no right to use lethal
force. (Para 22)

(J In circumstances where the lethal
force is used by the law implement

authorities, international law
necessitates for an effective,
comprehensive, independent,
prompt as well as transparent
investigation. Moreover, as per
the UN principle on the effective
control and investigation of
arbitrary Killings, no actions taken
by the government to maintain
domestic political stability can be
used to prove the rationality of such
killings. (Para 25)

O The meaning of an effective

investigation of the incident is
to explore the real fact by going
through the bottom of the case in
a free and fair manner not being
inducted with particular faith and
without fear or threat or biases in
full compliance of law and produce
the same to judicial body. Since the
truth here comes to reveal that the
dead body recognizance which was
necessary to be prepared by police
was prepared in the direction
of army and created by putting
fabricated chain of events and
the people in recognizance were
made to sign using threat. All this
portrays clear picture that the police
was acted under the direct influence
or pressure of the army, and,
therefore, an effective investigation
of the incident almost became
impossible through the involvement
of both actors. (Para 26)

O In relation to the application of

international treaties and
agreements to which Nepal is a
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party, Section 9 of Nepal Treaty,
Act, 2047 (1990) provides that
if any Nepal contradicts
with International Treaties and
Agreements the later will prevail
to the extent of contradiction, and,
thus the international treaties and
agreements are given preference.
Now therefore, the provisions laid in
Geneva Conventions together with
all international protocols to which
Nepal is a party are equally binding
for Nepal, hence, any action done
or taken contrary to the norms and
values spirits of those treaties and
agreements will be unlawful. (Para
32)

Knowing fairly well the fact
that the National Human Rights
Commission is the one and only
body to conduct inquiry and
recommend about whether or not
the human right is violated, it is
absolutely an act of irresponsibility
to give reply describing in
the letter. The matter that the
information concerning the
deployed commander is highly
sensitive and there is a trend to make
such information available only to
the limited agencies and concerned
officials. (Para 44)

law

1.

ANCP (Maoists) cadre Punya
Prasad Gautam, resident of Pokhari
Chauri VDC ward No. 3, district
Kavrepalanchok is arrested by armed

troops in 2060/2/25 from Birta

Deurali VDC, who was walking
along the way free of arms killed
by firing bullet after sustaining him
inhumane torture, hence, the action
against the guilty be initiated and the
victim’s family be reparated. It was
reported in the commission through a
complain letter, on 2064/2/6.

A letter dated 2064/12/14, with
dispatch No 1632 sent by the
commission to Defense Ministry,
Home Ministry, Nepal Army and
the Police Headquarter in reference
to the above mentioned incident is
found enclosed with the case-file, the
letter was sought explanation about
the content of the incident, time
and circumstance of the occurrence
of death. if any, and to send reply
mentioning all the details as soon as
possible. No reply is found received
fromany ofthe agencies corresponded
as above.

The case file also consists of a
letter sent from the commission on
2066/8/19, through dispatch No. 887
to the District Administration Office,
Kavrepalanchok, District Police
Office Kavrepalanchok and a copy
there of for an acknowledgement and
action to Defense Ministry, Home
Ministry and the police Headquarter,
Naxal, Kathmandu. The letter has
sought a detail information of the
incident and any investigation made
in that regard.

Among the institutions stated above,
aletter dated 2066/9/13, with dispatch
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No. 1850 is received from the District
Police Office, Kavrepalanchok states
that there is no record with it about the
incident. Since no information of the
incident is collected from the relevant
agencies the commission deputed
a team to work for a period ranging
from 2067/11/14 to 11/21 and the
report of a team submitted after study
is found enclosed in the case file. The
essence of findings as mentioned in
the report is as follows:

When inquired Punya Prasad
Gautam’s co-workers and
close comrades he is a resident
of  Pokharichauri VDC  of
Kavrepalanchok district. He was
an active maoist worked at the
time. Before his joining in NCP
(Maoists) and passing underground
life, he used to drive pushcart,
tempo and taxi and was lived on it.

Punya Prasad Gautam, on 24"
Jestha 2060, was taken shelter in a
house situated in Gothapani VDC,
and was arrived in Birta Deurali
VDC on 25" of Jestha, in course of
party affairs. He was accompanied
also with a maoist cadre who was
from ward No..., of...VDC. On
25™ Jestha at least 300 army men,
in uniform were heading to Deulali
VDC via Gothpani VDC in patrol.
According to eye-witness some of
them went to a house near VDC
to ask for a cauldron to boil chou-
chou (noodles) and four to buy
noodles in nearby shop.

Some soilders and the two Maoists
workers including Punya Prasad
encountered at the rear of a house
of local residence. The Maoists ran
away but Punya Prasad came under
army control and get searched.
In course of search, the army
recovered some maoist documents
and cash money from Punya Prasad
and arrested him immediately.
Army fired some round of bullets
to fleeing Maoist cadre but failed.
These were the statements recorded
from the eye-witnessess.

The army, after arrest of Punya
Prasad kicked him with boots and
gun mallet, tortured and made to
wander around the village; force
to eat dog’s left over stuff. Punya
Prasad prayed the army not to kill
him rather keep in jail because his
involvement in Maoists party was
due to his poverty and inability to
afford his wife and children. The
army did not heard his plea but
given torture continuously. Some
of the armies were given order
to kill him, some said he should
be killed in long remorse. During
night, he was shut up in a local
school. The torture sustained to
him was inhumane and terrifying.
The affidavit of the eye-witnesses
is recorded as above.

It was about six o’clock in the
morning of 26" Jestha, 2060,
the army was taken him towards
Thanti Pipal tree located at ward
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No.6, of Deurali VDC, was tied his
both legs and dragged, fired bullet
from 300 meters distance and
killed. The army forced the passers
by and local people to dig trench
and crushed severely by boots
on the corpse since the ditch was
narrower than what was needed
and urinated the corpse in the name
of offering him last salute. This
was stated in the affidavit of 3 eye-
witnesses. Thereafter, the army
prepared recognizance describing
the fact that a Maoist cadre was
killed in confrontation retaliated
between a number of Maoists and
army and made to sign them there
forcefully. After one week of his
assassination, Maoists cadres came
and erected party flag over his
grave and returned.

After his demise his family received
Rs 1,00,000 /- as compensation, his
wife provided widow-allowance
as per rules from the District
Development Committee, Red
Cross offered Rs. 1000 as financial
assistance and invested those
amount in rearing goats.

Financial condition of the family
of the demised is poor, nominal
land for agriculture and no source
of income. The essence part of the
study-report is mentioned as such.

In this case, the army arrests Punya
Prasad Gautam on 24" Jestha,
2060 illegal assassins him by firing
bullet after series of other severer

inhumanely treatment. Post-murder
treatment also revealed brutish,
the study team concludes in the
findings part of the reports.

In the above mentioned incident it
is mentioned int he suggestion and
recommendation part of the study
report that which of the units or
barracks of then Royal Nepali Army
or any others agency has had the army
mobilized and which level (rank) of
officer was there to head the mission
correspond letters requiring to send
all the details, indentify the guilty
and initiate case in the civil court
in accordance with law. The lawful
heirs of the deceased be provided Rs
3 Lakh as compensation.

The file of the case is enclosed also
with a letter sent from the commission
to Defense Ministry, Nepali Army,
Human Rights Directorate, office of
the Prime Minister and the council
of Ministers through dispatch No
1075, dated 2068/3/1 as suggested
and contains the particular that which
unit or barrack of Nepali Army or any
other agency had mobilized the Army
and what rank of officer has headed
the mission? Within 15 (fifteen) days
of receiving the particular thereof,
the commission be informed of the
matter and cooperate in the task of
protecting human rights.

There is a letter enclosed in the
case file bearing date and dispatch
No. 2068/4/16, 101 respectively,
sent to the office of Prime Minister
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10.

and council of Ministries, Defense
Ministry and Nepali Army requesting
to forward if any comment if any
reserved in the findings of the
investigation report because no reply
of the letter mentioned in No.6 above
is received within the time limit.

Among the institutions so far
corresponded, a letter is found
received from the Defense Ministry,
dated 2068/4/8, dispatch No. 11. The
letter, giving reference of Nepali
Army, has mentioned the fact that the
place where the army is stationed, the
troop mobilization, army operation
order and the information in regard to
the commander deployed in briefing
are the most sensitive information
which can be made available only
to the neediest agency and officials
which is an established practice also
of the advanced democratic countries
of the world.

There are letters, dated 2068/4/23
and 2068/4/32 of Nepali Army,
division commander, Human Rights
Directorate enclosed in the file of
the case which states the matter that
there in no record in regards to the
incident.

The officer concerned with the
subject is found made his opinion
and suggested the matter that since
the Army is found involved in the
violation of human rights, therefore,
it is to identify the guilty soilder,
prosecute him in criminal charge in
civil court as provided in law and

11.

12.

13.

14.

recommend the government of Nepal
to allocate Rs 3 lakh as reparation to
the legal heirs of the deceased.

On the basis of the letter received from
the security agencies, investigation
report, affidavit of the eye-witnesses
and the opinion and suggestion made
by the officer of relevant subject, it
has been necessary to be analyzed
whether or not the human rights
of Punya Prasad Gautam, a maoist
worker, has been violated.

While considering upon the fact, the
following human rights issues are
required to be analyzed:

Whether or not the army has
inflicted physical torture to Punya
Prasad Gautam?

Whether or not he was unlawfully
murdered?

Whether or not the corpse is treated
inhumanely?

What legal status the recognizance
prepared by the army deserves?

It has been clear from the assertion
made by the eye-witnesses inquired
in course of investigation that at least
300 uniformed army men lashed with
arms were heading towards Deurali
VDC in patrol through Gothpani
VDC on 25™ Jestha, 2060.

While the said number of army men
were moving in groups some military
men and 2 Maoists workers including
Punya Prasad met incidentally in
the rear of a local house, the maoist
cadre succeeded to run away and
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15.

16.

Punya Prasad is taken in hostage and
searched. In course of search some
Maoists documents possessed by him
were seized along with cash money.
Punya Prasad, after arrest, was made
wander the village, beaten by boots
and mallet and inflicted severer pain.
The statement recorded from the eye
witnesses is found mentioned in the
factual part itself.

On 26™ Jestha, 2060 he was brought
under the tree of Thanti Pipal dragging
and tying his both legs and killed
there. No reply, reaction or protest in
that connection is received from any
government institutions associated
to it. Hence, the conclusion could be
derived on the basis of the statement
of the eye-witnesses that he was
assassinated after taking hostage
inflicting severer physical torture.

While considering upon the above
questions, at the time of incident,
the country, was passing through
an emergency period and the armed
rebellion NCP Maoists was declared
terrorists by the government and has
brought into effect the Terrorists and
Destructive Ordinance (TADO) to
bring about law and order situation
in the country. The ordinance has
empowered then Royal Nepali Army
also to work for the maintenance of
peace and security, and therefore,
the security measures to be adopted
by Royal Nepali Army and any
other security agency could not be
questioned. The Royal Nepal Army

17.

18.

wad empowered by the ordinance to
arrest any group or Maoists cadres
involving in illegal activities and to
initiate legal action in accordance
with law. Section 9 of the said
Act has provided also for solitary
confinement.

It is the assigned duty of the police to
keep up law and order, however, this
Act provides such duty also to other
security agencies. In this context,
the role to be played by any other
security agency cannot be termed as
otherwise. However there is also no
dispute on the fact that any security
agency while exercising its duty and
power should exercise it remaining
under the authority of law.

Even though law itself provides the
army right to arrest Punya Prasad
Gautam, however, it has come to
reveal from affidavit of eye-witnesses
that they thrashed him even by boots
despite his request not to take life
rather agreed to live in jail because
he had no option other than joining
in Maoists for the sustenance of his
wife and youg children. To strike by
boots as in football, beaten by gun-
mallet, made to walk around the
village, made to eat dog’s left over
stuff, dragged in rope for about 300
meters tying both legs, a terrifying
situation even to see by naked eyes
as stated in the disposition of eye-
witnesses, Punya Prasad Gautam is
afflicted severer inhumanely physical
torture. There is a legal provision that
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19.

20.

nobody should suffer acute pain after
arrest. Articles 4 of the convenants
against Torture and other Inhumane
Treatment 1984
compels all the signatory nations to
mention in their criminal law every

or punishment,

such torturous acts and made them
punishable enacting appropriate law
by taking into account also the nature
of such offense.

Since the affidavit signed by the eye-
witnesses is recorded the fact that
Punya Prasad was tied his both legs
by a band rope and taken beneath
the Thanti Piapl tree by dragging
and killed there, to make dig a
trench narrower than what is needed
even by the passers by headed for
Kathmandu and crushed the corpse
by boots, urinated over the corpse in
the name of his last salute, and used
much slenderer words. This suggests
that there has been inhumane and
torturous act over the dead body of
Punya Prasad. Such act of armies
appears unlawful, inhumane as well
as reproachable.

The recognizance was prepared after
assassination and when attempted
to have out signature by force, one
among the diggers of the pitdemanded
to read it out but he was threatened by
slanderous words though read it out
later. The said recognizance contains
the matter that one was killed in
confrontation and others succeeded
to flee. The said people were made

21.

22.

to sign in the recognizance by threat.
No other Maoists is arrested at that
time by the army. Punya Prasad was
arrested in front of the eye-witnesses
on 25" Jestha. No confrontation was
taken place on 26™ as mentioned in
affidavits of eye-witnesses who saw
him dragging. By this act, it has
been clear that the army attempts to
justify its wrong as right, which is an
unlawful act. Since the person who
signs in recognizance describes in the
affidavit made before investigation
team that the signature was made to
put forcefully, such an act is in itself
an unlawful act.

Hence, the act of state authorities to
prepare documents and cause it to
publish explaining that was the death
occurred in confrontation in spite of
killing of a person after arrest is ipso
facto unlawful.

Following the arrest of any person,
certain liabilities would be created
in the part of security workers. Not
only in Terrorists ordinance, but
also in the current Nepal law and
international human rights laws, it is
a legal duty of the concerned security
officials or institutions to present
the detainee before the concerned
judicial authority or body hearing the
case within the prescribed time limit.
The authority vested with right to
arrest shall have no right to use lethal
force.
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23.

24,

25.

Human Rights Committee, in its
general comments No. 13 provides
that if the state parties, at the time
of public crisis mentioned in Article
4 of International Conventions on
Civil and Political Rights, would like
to refrain from procedure that is the
general procedure provided in Article
14, it is ensured that such restriction
shall not be imposed more than
what is demanded by the existing
situation'. Human Rights Committee
has further stressed the matter that
other conditions mentioned in Article
14 (1) shall be paid due regard and the
right to be heard from a fair judicial
authority without exception, is fully
an independent right.

What is cleared from the above’s
comments is that the state parties
should make guaranty every citizen
that no restriction more than what
is essential for free and fair justice
is ensured. In the present case, it is
understood that the lawful right of
the state to arrest and carry necessary
investigation is abused. That means
his right to receive free and fair
justice is abridged and the security
organ has violated human rights.

In circumstances where the lethal
force is used by the law implement
authorities, international
necessitates for an  effective,
comprehensive, independent, prompt
as well as transparent investigation.
Moreover, as per the UN principle

law

1.

UN Compilation of General comments, Page
123, page 4.

26.

27.

on the effective control and
investigation of arbitrary killings, no
actions taken by the government to
maintain domestic political stability
can be used to prove the rationality
of such killings. To disseminate news
describing it as confrontation is a
serious breach of international law
stated above.

The meaning
investigation of the incident is to
explore the real fact by going through
the bottom of the case in a free and
fair manner not being inducted with
particular faith and without fear or
threat or biases in full compliance
of law and produce the same to
judicial body. Since the truth here
comes to reveal that the dead body
recognizance which was necessary to
be prepared by police was prepared in
the direction of army and created by
putting fabricated chain of events and
the people in recognizance were made
to sign using threat. All this portrays
clear picture that the police was acted
under the direct influence or pressure
of the army, and, therefore, an
effective investigation of the incident
almost became impossible through
the involvement of both actors.

of an effective

The locals and eye-witnesses say that
the news coverage released soon after
the occurrence of incident briefed
that the incident is a confrontation.
Proof and evidences mentioned in
the fact part suggest first hostage
taking and then murder by firing
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28.

29.

bullet. Medias made to announce
the case as confrontation. Through
the investigation conducted by the
commission upon various complaints
filed against the army alleging extra-
judicial killings surfaced during
country’s uneven situation, almost
all cases of killings are found given
the name of confrontation and
disseminated the news accordingly.
Hence, this incident also bears
characteristics of the continuity of
the past.

Now, while dealing with the
question about whether this case
has complied with the prevailing
national and international law, it
will be expeditious to look into
the picture illustrated above. From
above’s analysis, no incidents of
confrontation could be established.
Mr. Gautam was first abducted,
sustained severe pain, mistreated his
corpse, did not hand over dead body
to the family to perform his last rites,
maintained fabricated record of case
history etc corroborates the fact that
it has acted contrary to many national
and international treaties, agreements
and principles pertaining to human
rights. By killing persons after arrest,
the security organ has violated the
national and international human
rights provisions and not given the
treatment him at least worthy of a
man.

Article 3 of Universal Declaration
of Human Rights, 1984, ensures

30.

31.

every person right to life, freedom
and security which is violated in this
incident. Right to life is inherent to
every person as provided in Article
6.1 of the Convention on Civil and
Political Rights, 1966. This right
can be protected by enacting laws.
It is mentioned that no person shall
arbitrarily be deprieved of his right
to life. In this proviso, arbitrarily
means a special circumstance. It
seeks reasons and rationality of
taking someone else life. In this case,
the strength used on Punya Prasad
Gautam is not rational. His right to
freedom and security provided by
Article 9 of the Convention on Civil
and Political Rights is infringed.

Under general comment adopted by
Human Rights Committee on Civil
and Political Rights. It is not the state
to look into only one preventing or
investigating the breach of right
to life come to happen through
criminal activities but to act also in
narrowing down the act of arbitrary
abuse of right to life committed by
state authorities. It is argued that they
should not be given such power in an
unlimited manner.

Article 3 of Geneva Convention is
applicable when there is a situation
of armed conflict. It provides that the
parties involved in war, either internal
or external, are bound to comply with
the minimum standard of human
treatment. Persons not taking part
in war actively, armed troops laying
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32.

33.

down the arms, persons separating
from war by whatsoever reasons,
wounded or sick captured or taken
in hostage shall not be discriminated
on the ground of race, religion, faith,
sex etc rather given respect to their
human rights at any cost, injured or
sick are needed to be cared, they must
not be killed, impaired, tortured and
taken hostage-no derogatory or likely
behavior harming personal dignity,
no punishment should be ordered or
executed without the decision of a
court established under law.

In relation to the application of
international treaties and agreements
to which Nepal is a party, Section 9
of Nepal Treaty, Act, 2047 (1990)
provides that if any Nepal law
contradicts with International Treaties
and Agreements the later will prevail
to the extent of contradiction, and,
thus the international treaties and
agreements are given preference.
Now therefore, the provisions laid in
Geneva Conventions together with
all international protocols to which
Nepal is a party are equally binding
for Nepal, hence, any action done
or taken contrary to the norms and
values spirits of those treaties and
agreements will be unlawful.

By this act, not only various
international laws but are violated
also that the prevailing Nepalese
constitution and other Nepal laws
as well as the fundamental rights
and freedoms stipulated in the
Constitution of the kingdom of Nepal,

10

34.

35.

2047 (1990), No. 1 of Chapter on
Murder of Muluki Ain, 2020, which
provides that no person, without the
authority of law, shall be taken or
caused to be taken his life. Moreover,
the relevant provisions contained in
the Local Administration Act, 2028,
and Civil Rights Act, 2012 also are
the other examples of violation.

Every nation establishes security
organ for the protection of human
rights. It is the duty of the security
agency to maintain law and order
situation and foster a sense of rule of
law. It is to arrest persons involved
in illegal activities and initiate legal
action against them in accordance
with law. Royal Nepali Army was
mobilized during armed insurgency
and all the troops deployed in warfare
were issued human rights directives
and commitment made towards
protection of human rights. It would
be proper have to further generalize
this pledge. Directive says to treat
also an enemy on humanity’s ground,
observing, speak truth, put the law
above oneself and comply with it, and
protect human rights while following
the rules of war. These key mantras
are determined by the army.?

Likewise, the army regards human
rights and humanitarian laws as
the law of army.® It has mentioned

2.

Direction on the observance of human rights
and humanitarian law during conflict period,
2061, publisher: Nepali Army, Last cover
page.

Direction on the observance of human rights
and humanitarian law during conflict period,
2061, publisher: Nepali Army, Last cover page
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36.

37.

that the army should comply with 38. The provision stipulated in No. 9 of

the various international laws and
Human Rights laws to which Nepal
is a party. It reflects the commitment
of army towards the protection and
promotion of human rights.

The said Publication® of army contains
the procedure of arrest and the method
to be adopted while making arrest. As
mentioned in the publication, the force
to be used should in lowest possible
degree, make sure about whether
holding arm or not, and disarm if
any, and take in control, suspected
spot be carefully escorted or locked,
information along with the reason
of arrest be served to his relatives
or family, obtain order letter from
the concerned local administrative
authority keep solitary
confinements, prepare inventory of
goods recovered, maintain record
there of safely, arrested persons be
treated in humanitarian ground, and
the matters there of be reported and
forward actions accordingly.

to n

It is equally important in this incident
about whether the security workers
have used excessive force or not?
Various international norms and
practices want to limit the use of
force and weapons. UN Principles
seeks clear identity while assigning
in duty and issue warning prior to
firing bullets. >

5.

No 6.

Direction on the observance of human rights
and humanitarian law during conflict period,
2061, publisher: Nepali Army, Last cover page
No 9 and 13.

In the circumstances provided for under

11

39.

the said principle is highly important
and contemplative also in respect to
this incident. The person of authority
can firebulletin case there arises arisk
of death or serious harm. In otherwise
case, it would be inappropriate to fire
bullet, the principle suggests. ¢

The number of persons arrested and
the number of security force, the arms
possessed by the person arrested and
the arms possessed by security force
should be taken as the main basis
about whether the security force
has used lethal arms or not in this
incident. One side retaliation of army
has injured a commoner and four
Maoists cadres and were arrested in
the wounded condition. Since these
matters are already established in

principle 9, law enforcement officials shall
identify themselves as such and give a clear
warning of their intent to use firearms, with
sufficient time for the warning to be observed,
unless to do so would unduly place the law
enforcement officials at risk or would create a
risk of death or serious harm to other persons,
or would be clearly inappropriate or pointless
in the circumstances of the incident.

Law enforcement officials shall not use fire
arms against person except in self defense
or defense of others against the imminent
threat of death or serious injury, to prevent
the perpetration of particularly serious crime
involving grave threat to life or, to arrest a
person presenting such a danger and resisting
their authority, or to prevent this/her escape,
and only when less extreme means are
insufficient to achieve these objectives. In
any event, intentional lethal use of firearms
may only be made when strictly unavoidable
in order to protect life. Adopted by the 8" UN
Congress on the Prevention of Crime and the
Treatment of Offenders, Havana, Cuba 27
August to 7 September 1990.
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40.

41.

42.

43.

the foregoing paragraphs, the fact of
using excessive force is evident.

The Guidelines pertaining to the use
of arms by army’ has stipulated that
the arms shall be used only when there
arrives an uncontrolled situation, the
arms shall be used for the protection
of persons or the property of one’s
custody, warning shall be given only
if the captive is likely to escape, the
arms shall be used if he discards the
order and escapes, while using force,
the minimum possible force shall be
used.

In this way, the guidelines is issued
for the use of minimum possible
force as far as possible. However, the
army is found to have used excessive
force and killed him contrary to its
own Guidelines.

While considering upon the decision
to be reached in this case it seems
appropriate to concentrate mainly
on two things. First: Compensation
to the victim as demanded by the
complainants and action against
security official; Second: In regard
to a letter sent to the commission by
Defense Ministry.

As we would go through the first
question, Punya Prasad Gautam
on the basis of the Commission
finding is, known to have remained
a NCP (Maoists) worker in the
past. Following his arrest, the army,

7.

Direction on the observance of human rights
and humanitarian law during conflict period,
2061, publisher : Nepali Army, Last cover
page No. 17.
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44.

instead of taking him in control and
initiate action in accordance with
law, tied up with a rope, dragged
until he is killed by firing bullet is
an act of extra-judicial killing and
violation of his human rights of right
to life. Now therefore, recommend
to the government of Nepal for
identification of the guilty security
official involved in the incident and
initiate legal action under Chapter
on Murder of Muluki Ain (Country
Code) as well as for making the
legal heirs of the deceased available
the compensation amount of Rs
3,00,000/- after deducting the amount
obtained earlier, if any, pursuant to
Section 16 (3) of the Human Rights
Commission Act, 2068.

The second question concerns with
the letters of Defense Ministry,
Legal 068/069 dated 2068/4/8 that
refers to a letter dated 2068/4/3
of commander division, Human
Rights Directorate, with dispatch
No. 14644/3/A, 2068/069/01/20
which replies, - “the place where
the army is stationed, the mobilized
troops, army operation order and
briefing thereof and the information
regarding deployed commander
are regarded the highly sensitive
information and such information are
shared only to the neediest agency
and institution which is recognized
also in the practice of the advanced
democratic countries of the world.”
In this context, the security organ,
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whom the law of the country itself
confers power to fire arims in order
to maintain law and order, if violated
the citizen’s human rights of right to
life while exercising such power and
it is the known fact that there has
been established a National Human
Rights Commission as Constitutional
body to look into such incidents and
recommend necessary action against
the security officials involved in
such act. Knowing fairly well the
fact that the National Human Rights
Commission is the one and only body
to conduct inquiry and recommend
about whether or not the human
right is violated, it is absolutely an
act of irresponsibility to give reply
describing in the letter. The matter
that the information concerning
the deployed commander is highly
sensitive and there is a trend to make
such information available only to
the limited agencies and concerned
officials. Attention is also drawn to
make the name of the officials or the
institution public as human rights
violator who do not assist in the
incident of human rights violation
a mentioned in articles 132 (1) (h)
of the constitution and the name of
person, agency or official who do
not artist to the commission shall be
made public as human rights violator
as mentioned in section 7 (1) of the
Human Right Commission.

Now therefore, it is also decided so as to

recommend the government of Nepal

13

Member

to maintain the name record of the
then office chief of Human Rights
Directorate of army who responds
the commission in the breach of
responsibility.

45. Notify the concerned agency and

individuals including the Ministry of
Defense of the decision and handed
over the case file to the Record
Section.

Prepared by: Jeevan Neupane,
Human Rights Officer,

Member Chairperson

Done on this Day of 31*Baisakh,
2069 BS
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National Human Rights Commission
Decisions

Honorable Chairperson Kedar Nath
Upadhy aya
Honorable member Ram Nagina Singh
Honorable member Gauri Pradhan
Honorable member Dr. Leela Pathak
Honorable Dr. K.B Rokaya

Petition No: 3057 of the year 2061 BS
Subject matter of human rights

violation: Abduction and Murder by
NCP (Maoists)

Rights, 1966 which provides every
person right to life as an inherent
right and protected such rights
as provided in law together with
prohibition on taking life without the
authority of law, arbitrary killings
as well as the rights of abducted
persons as stipulated in common
Article 3 of Geneva convention.
(Para 7)

O On the basis of the investigation
conducted by the investigation team
of the commission, the responses of
the government agency, statement of
the NCP (Maoists) and the report of
the expert all this has come to reveal
that Mr. Dekendra was killed after
abduction. It is the gross violation
of fundamental rights provided for
in Article 12 (1) of the constitution
of the Kingdom of Nepal, 2047
(1990) and Article 12 of the Interim
Constitution of Nepal, 2063 which
stipulates that no person shall be
prevented from his personal liberty
except in the manner provided by
law. This also contravenes Section
12 of the Civil Rights Act, 2012
which states that no person shall
be deprived of his life and liberty
except in the manner provided in
law. This act has not only violated
the national laws but also Section 6
of Convention on Civil and Political

14

Mr. DekendraThapa, journalist, Radio
Nepal, Dailekh, resident of Naryan
Municipality Ward No. 1 abducted
by NCP (Maoists) on 2061/3/12
and killed on 2061/4/27 and kept
his corpse in disguise. A complaint
is filed by ... on 2061/5/18 with the
commission requesting search and
inquiry and identification. Nepal
Journalist ~ Association, Dailekh
Chapter conducted field based study
and reported the finding that he was
possibly murdered by NCP (Maoists)
and found buried about 150 meter
away from a proposed middle school
situated at Dwari VDC. There is
a petition from Nepal Journalist
Association for digging out the grave
and carry investigation into it from
the side of commission on 2067/3/2.

Anotificationissued by party secretary
Ranjit in the name of NCP (Maoists)
Dailekh is found stated the matter
that he was arrested on 2061/4/27
after further inquiry. Referring the
incident NCP (Maoists) in charge of
the central-west command Diwakar
is found mentioned in a notification
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published in 2061/5/5 that this
incident is against party policy and
instructed the concerned committee
for investigation and expressed his
commitment not repeating such
incidences.

In response to a letter of the
commission sent by  District
Administration  Office, Dailekh
had a mention that after Dekendra
is murdered by NCP (Maoists) the
security forces carried the search
around the suspected VDCs but could
not be traced out. No information
is received from Maoists side about
handing over of the corpse. Deceased
relatives have started his death rituals
from 2061/5/5 in Dailekh Bazar as
per their customs and tradition. After
Dekendra was killed by Maoists, the
government has made available Rs.
2,25,000/- as compensation to the
deceased family through the said
office to the ... of the victim.

The report submitted by an
investigation team deputed by the
commission on 2061/5/11 had a
mention that Dekendra was killed
by NCP (Maoists) after his hostage
taking and no information is found
given to the aggrieved family about
his dead body.

NCP (Maoists) has publicly confessed
its mistake that DekendraThapa, a
Radio Nepal Journalist, resident of
Narayan Municipality Ward No. 1,
Dailekh was abducted on 2061/3/12
and murdered on 2061/4/27. As per

15

the decision of the commission an
investigation team consisting of
Forensic Specialist of TU Forensic
Department unearthed a corpse from
Ward No. 1 of Dwari VDC, Dailekh
district on 2065/3/11, the facts stated
in the ante-mortem obtained from the
commission prior to the exploration
of the corpse are resembled with
the above, and Nepal Journalist
Association, in its application has
confirmed the fact that the said corpse
is of DekendraThapa, NCP (Maoists),
Districtsecretary also has notified that
the corpse is of Dekendra Raj Thapa,
the local people and the police team
deputed in the place of occurrence
are of the view that the said corpse
is of Dekendra Raj Thapa and since
the report submitted after expert
investigation have concluded that
the corpse is of Dekendra Raj Thapa,
the unearthed corpse is therefore, the
corpse of Dekendra Raj Thapa. What
the local people say and what was
witnessed during excavation of the
corpse as well as at the time of Post-
mortem the hands and legs of the
aggrieved were in broken condition
and the cause of death as per the
expert report has stated multiple
blunt force injuries to the chest and
extremities, substantiates the fact that
the deceased before his death was
severely beaten by Maoists workers.
Here, the Maoists cadres abducted a
person without arm and killed after
counts of severer beatings. Such
an act of NCP (Maoists) is a gross
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violation of right of personal freedom
articulated in the same vigor both
in Article 12 of the Constitution of
Kingdom of Nepal, 2047 (1990)
and in the Interim Constitution of
Nepal, 2063. Since the said act has
gone against the spirit of the common
Article-3 of Geneva Convention
as well as commitment shown by
Maoist Party time and again toward
the compliance of human rights
and humanitarian law, it is essential
to recommend to the government
of Nepal to carry necessary
investigation into the incident and
inflict punishment on criminal
liability against NCP (Maoists),
Dailekh Secretary Ranjit including
those involved in the incident on the
basis of individual accountability in
accordance with current Nepal law
and after the identification of the
corpse it seems necessary to hand
over the corpse to aggrieved family
as soon as possible to perform the
funeral rites, the investigation team
report of the commission is stated as
such.

In skeletal Remains examination
report furnished after unearth of the
corpse by TU Forensic Medicine
Department had a mention that the
corpse so unearthed is the corpse of
Dekendra Raj Thapa and the cause of
death is Multiple Blunt Force injuries
in chest and extremities. The report
further contains the fact that there
have been witnessed blunt force

16

injuries in various parts of the body.

In regard to a complaint filed
alleging NCP (Maoists) as the
murder of Dekendra Raj Thapa,
resident of Narayan Municipality
ward No. 1 Dailekh, the investigation
conducted by the investigation team
of the commission, responses of the
investigation team of the commission,
responses of the government agency,
statement of the NCP (Maoists) and
thereport of the expertall this suggests
that Mr. Dekendra was killed after
abduction. It is the gross violation of
fundamental rights provided for in
Article 12 (1) of the constitution of the
Kingdom of Nepal, 2047 (1990) and
Article 12 of the Interim Constitution
of Nepal, 2063 which stipulates that
no person shall be prevented from
his individual freedom except in the
manner provided in law. This also
contravenes Section 12 of the Civil
Rights Act, 2012 which states that no
person shall be deprived of his life
and personal freedom except in the
manner provided in law. This act has
not only violated the national laws
but also Section 6 of Convention on
Civil and Political Rights, 1966 which
provides every person right to life as
an inherent right and protected such
rights as provided in law together with
prohibition on taking life without the
authority of law, arbitrary killings as
well as the rights of abducted persons
as stipulated in common Article 3 of
Geneva convention.
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8.

Hence, the evidences accompanied
with the case file of Petition No
1994, dated 2061/4/21 suggests
that Dekendra Raj Thapa, resident
of Narayan Municipality Ward No.
1, district Dailekh, the Journalist of
Radio Nepal was abducted by NCP
(Maoists) on 2061/3/12 and killed on
2061/4/27, and on the basis of such
information, his family has performed
his last rites and has received Rs.
2,25,000/- from the Government of
Nepal as compensation, however,
his corpse was not recovered. For
the recovery of the corpse, a petition
was filed with the commission and
investigation team consisting of
specialist of the commission dug out
the corpse on 2065/3/31 from Ward
No. 1 of Dwari VDC Dailekh. When
studied, there has been recovered a
human skeletal remains resembling
ante-mortem data collected from the
commission prior to the excavation
of the corpse and petition submitted
by Nepal Journalist Association also
confirms the fact that it was Dekendra
Raj Thapa’s corpse, NCP (Maoists)
district secretary has acknowledged
the Dekendra’s
corpse, the report of the examination
conductedbythespecialistsconcluded
that the corpse was of Dekendra
Raj Thapa have corroborated the
fact that it is Dekendra Raj Thapa’s
corpse and he was abducted by
NCP (Maoists) cadres and killed
after series of severe beatings. The

fact that 1t was
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Member

investigation team finalizes that NCP
(Maoists) district secretary Ranjit is
responsible for the incident. Since the
corpse so excavated is identified and
kept in district hospital, Dailekh as
stated in the report of the search team
and in a situation where the corpse is
identified, the excavated corpse in the
form of human skeletal remains be
handed over to the family of deceased
and recommend the government of
Nepal to initiate action in criminal
offense against NCP (Maoists) then
district secretary Ranjit along with
others responsible persons with their
proper identification.

Notify the aggrieved with this
decision.

Prepared by: Basudev Bajgain, Human

Rights Officer

Member

Chairperson

Done on 6®"Shrawan, 2065 BS
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National Human Rights Commission
Decisions

Honorable Chairperson Kedar Nath
Upadhyaya

Honorable member Ram Nagina Singh

Honorable member Gauri Pradhan

Petition No: 3367/119/069 of the year
2062, Head Office

Subject matter of human rights
violation: Unlawful detention

the commission that after his arrest
the security force found kept him in
illegal detention for 16 days from
10"Marga, and from 2061 Baisakh
to 29""Baisakh 2063. (Para 6)

[ On receipt of petition filed with

this commission alleging unlawful
detention, correspondences made
from the commission to District
Administration office Kathmandu
and Kavrepalanchowk and a
situation of denial to reply by those
offices, the police denies the record
of Kkeeping in custody, however
cannot clear the commission that
no arrest is made and the presence
of hundreds of instances of other
frequent incidences of arrests about
that time all suggest that the reply
of the police that he was not put in
unlawful detention is unreal. A letter
sent to prison section Dhulikhel
from District Administration Office,
Kavreon061/09/12 through dispatch
No. 1551 contains the matters that
he was kept in Shatrumardan
Barrack, Dhulikhel prior to the date
of that letter, that means only from
12" he was kept in prison section
Dhulikhel and an affidavit made
by the aggrieved appearing before

18

The brief particulars of the said petition,
document enclosed with the petition and
particulars of the actions taken in that
regard is as follows:

1.

A resident of Kavre district... arrested
from Kathmandu, Koteshwor on
10"Marga, 2060 is kept in Prison
office, Dhulikhel, and a complaint
is filed with this commission in that
regard requesting for legal assistance
to initiate action.

On receipt of the complaint to the
commission having contained the
above particular the commission
from its part when corresponded to
the District Administration Offices,
Kathmandu and Kavrepalanchowk
requiring the reply, no responses
is found sent on time. As no letters
came to receive from those offices,
both the offices were sent reminder
letters. Thereafter, metropolis police
circle, Baneshwor addressing to this
commission has sent a reply letter
referring the incident. The content
of the letter suggested the matter that
there is no record in police circle,
Baneshwor of the arrest.

However, no reply of the letters found
received on time to the commission from
both the District Administration Offices.
After the commission wrote reminders
on 2068/10/05 to those offices, a reply
letter of DAO Kavre is found received




SDNHRC Part 1

Vol 1

Baisakh 2073, B.S.

to the commission on 2068/11/11
which states the matter that there is a
record of his keeping time and orgain
in the confinement from 2061/09/12 to
2063/01/29. In between this period of the
commission correspondent of the prison
office, Dhulikhel which respond with
copy of the record of his remaining in
prison and the details thereof as under:

e He was kept in Shatrumardan
Battalion,  Dhulikhel
in accordance with Section 9
of Terrorists and Destructive
Act (Control and Punishment)
Ordinance 2061, and from
2061/9/12 he has been kept in the
said prison so as to provide (B)
grade ration.

barrack

e The case file has endclosed a letter
sent by District Administration
office in 2062/2/11 to Prison section
Dhulikhel to get him released from
confinement.

e District Administration Office
writes to the prison to keep him

again in detention from 2062/2/13.

e Prison Office Kavre again receives
a letter from District Administraion
Office to get him released from
2062/9/3. The prison office sends
another letter on the following day
notifying his release.

e Then again DAO writes to Prison
Office, Kavre to keep him detention
from 2062/9/11.

e DAO writes to Prison Office Kavre
on 2063/1/29 to release him from

detention.

19

A copy of the bond signed by his...
men about his taking over after his
release in the same date is seen
enclosed.

The Commission, after receipt of
the above mentioned documents,
contacts with the aggrieved and
recorded his statement in regard
to his keeping in illegal detention.
In the statement recorded on (...)
from the commission has described
that he was arrested by army from
Koteshwor, Kathmandu on 2060/8/9
around 9 o’clock in morning. After
arrest he was taken to Bhakundebesi,
bandaged the eyes and kept inside No.
9 barrack for 16 days, they released
me requiring my appearance in the
parole of Nepali Army, Shatrumardan
battalion, Dhulikhel. It was the
month of Baisakh of the year 2071,
while I was going to Shatrumardan
battalion to appear in parole, Major
Krishna Bahadur Thapa of that
Battailion and his team arrested me
again from near Budol. They kept
me in Shatrumardan battalion for
3 days. After passing 3 days they
took me Gorakhnath Battalion of
army, Panauti. There I made to stay
4/5 months. There they tortured
me. Battalion chief Baburam Thapa
employed me in his body massaging.
There are bruises of torture in my
body. The Army made me walk with
them wearing their uniform. During
patrol I sustained their beatings in
the pretext that I was unable to point
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out Maoists. Keeping longtime in the
barrack they forwarded me Prison
office, Dhulikhel around the months
of Marga/Poush. [ wa given detention
letter reaching only there. I was not
allowed to meet anybody while in
Shatrumardan  Battalion. During
my stay in Gorakhnath Battalion I
was not allowed to meet any body
for a long time. But before Dashain
festival 2061, when ICRC team
visited me in barrack, then I was
allowed to meet my family once in
10 days. After taken to prison, I was
kept unlawfully till 29"Baishakh,
2063 and then released.

I was a man of better health before
I was arrested and kept in custody
by security force. But the pain they
incurred after arrest caused me
problem in chest, body and joints.
Even today, if I met an army I feel
frightened and cry when asleep. [ seek
action against Nepali Army who kept
me in long and torturous detention
and a police named Bablu severely
beat me when in Gorakhnath barrack
so it is requested to recommend for
reparation to the aggrieved, and
punishment to the soilder of Nepali
Army and the police named Bablu.

On the basis of a number of facts
stated above it has been necessary to
reach a decision about whether his
detention is illegal or not and if the
detention is illegal whether the guilty
is subject to punishment or not and
aggrieved should be reparated.

20

Here, in this case, while considering
upon the decision to be reached, the
aggrieved is said to have arrested by
security men on 10"marga, 2060 and
putinunlawful detention. The petition
filed with this commission alleging
unlawful detention, correspondences
made from the commission to
District ~ Administration  office
Kathmandu and Kavrepalanchowk
and a situation of denial to reply by
those offices, the denial of police
about the custody record but unable
to clear the commission that no
arrest is made and the presence
of hundreds of instances of other
frequent incidences of arrests taken
place about that time all suggest that
the assertion of police that he was not
put in unlawful detention is unreal. A
letter sent to prison section Dhulikhel
from District Administration Office,
Kavre on 061/09/12 through dispatch
no 1551 contains the matters that
he was kept in Shatrumardan
Barrack, Dhulikhel prior to the date
of that letter, that means only from
12" he was kept in prison section
Dhulikhel and an affidavit made
by the aggrieved appearing before
the commission shows that after his
arrest the security force found kept
him in an unlawful detention for 16
days from 10"Marga, 2060 and from
2061 Baisakh to 29""Baisakh 2063.

In addition to this, the perpetrators are
found to have abused the human rights

of ... on the basis of the analysis
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of facts mentioned above. Article 14
of then constitution of Kingdom of
Nepal, 2047 has provided that every
person should be informed of his
arrest along with reason thereof, he is
required to presentbeforethe authority
who sees the case within 24 hours
of his arrest, no person shall sustain
physical or mental injury in course
of trial, inquiry and investigation
while in custody by whatsoever
reasons and treated him inhumanly or
indecently contrary to the provisions
of fundamental rights, he has had his
fundamental rights directly affected.
Article 14 of the State Offenses Act,
2049 provides that the police official
carrying investigation into an offense
of a person can arrest such person in
case there exists a reasonable ground
to doubt that he has involved in the
crime and to such person without
giving notice of his arrest he cannot
be put in detention. Contrary to such
a clear provision it I the violation
also of these rights. Section 15 (1)
provides that no person shall be put
into detention more than a period of
24 hours for the investigation of his
crime, and if needed, the extension of
time limit shall be made by a court
pursuant to sub-section 2 of the said
section and may be put into detention
not exceeding 25 days. The act of
keeping the victim of this incident in
detention for a long period has laid
serious hindrance in the enforcement
of human rights and thus has violated

21

the human rights. Moreover, by
this act of perpetrators the principle
enunciatd by the supreme court
(writ No. 1375 of the year 2047
(2048/12/24);ChaitanyaBrahmachari
Vs District Police Office Dhanusha)
is violated. The court has said “the
time extension was not made within
24 hours. Later, though the court
in course of investigation makes
detention order, however, it seems
the continuation of earlier unlawful
detention therefore; the writ of habeas
corpus is issued”. Likewise, the
provisions relating to arbitrary arrest
and custody provided in Article 9 of
the convention on Civil and political
rights, 1966 are ignored and deprived
of an uninterrupted freedom. This
act of perpetrators which is contrary
to the provision contained in the
convention has violated also section
9 of the Treaty Act, 2047 (1990).

Through the factual and legal
deliberation made above, his 16
days long detention commenced
from Marga 10, 2060 and 29 days
reckoned from Baisakh 2061 to
29%Baisakh, 2063 seems unlawful
which has violated his human rights
hence it looks appropriate to make
recommendation for making the
compensation available to him and
to initiate action by identifying the
guilty.

Now  therefore, a permanent
resident of  Kavrepalanchowk
district, ward No..., currently
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residing at Kathmandu arrested
from Kathmandu, Koteshwor by
security forces in civil dress and kept
in Prison Section, Dhulikhel is an
innocent person. An application is
found registered on 2062/8/28 with
this commission seeking protection
of his human rights. Through the
investigation of the commission, he
was first arrested by security force
from Koteshwor, Kathmandu and
kept for 16 days in battalion No.9 of
Nepal Army, Bhakundebesi located
in Kavrepalanchowk and released
so as to appear in Shatrumardan
battalion, Dhulikhel in parole. The
second time, while he was coming
to Kathmandu in 2061, Baisakh
obtaining parole was arrested by

rate of Rs. 200/- per day totalling Rs.
91,000/- and deducting the amount
taken earlier, if any, under Section
16 (3) of the National Human Rights
commissionAct, 2068 and under Rule
19 of the National Human Rights
(complaints, action and compensation
determination) Rules, 2057. And if no
amount was so received beforehand,
it is decided to recommend
government of Nepal to make all the
recommend amount available to him.
Recommend to government of Nepal
for implementation of this decision
and notify also the victim about the
decision. Complainants be served
the notice of the decision and duly
handed over the case file to Record
Section.

security men from Budol located  prepared by: Shyam Babu Kafle, Human

between Dhulikhel and Banepa and Rights Officer.

kept in Shatrumardan battalion for 3

days and 4/5 months in Gorakhnath
battalion of Nepal Army where  Member Member  Chairperson

he was beaten and tortured. Then
released from Prison on 2063/1/29.
Since the Army, instead of arresting
and initiating action according to law,
he was kept in custody and prison in

Done on 11"Bhadra, 2069 BS

different barracks and abused him
there, his human rights is violated.
The security personnel involved
in the act of detention and torture
be identified and the action taken
against them who have sustained
him injury by keeping in detention
for long time. It is also demanded
that a compensation amount at the

22
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National Human Rights Commission
Decisions

Honorable Chairperson Kedar Nath
Upadhyaya

Honorable member Ram Nagina Singh

Honorable member Gauri Pradhan

Petition No: 4346/811/069 of the year,
2064 BS, Head Office

Subject matter of human rights
violation: Threat and Replacement

compensation to such person is
found made in such a situation it
would be senseless to claim that
he has not deprived of his human
rights. (Para 13)

Frequent threat of armed groups
demanding donation and the
inefficiency of local administration
in the maintenance of law and order
situation using effective measures,
he and his family were compelled
to have chosed replacement option
from their permanent habitat.
Not only this, he also abandoned
his business conducting in district
headquarter by that very reason.
By this, it cannot be said that he
is not deprived of his fundamental
rights to residence and business
operation as enshrined in Article
12 as well as his fundamental rights
to own property and to conduct its
transaction as provided in Article
19 of the Interim Constitution of
Nepal, 2063. (Para 12)

Since the government takes no
active measures such as providing
alternative  residential facility
equipped with health, security
and likes to the replaced people
nor any provision of reasonable
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The brief particulars of the said complaint
and the documents enclosed therein as
well as the particulars of the action taken
in regard to the complaint is as follows:

1.

A resident of district Bara..., Ward
No ... was threatened by Virat alias
Binod Kushbaha of Terai Peoples
Liberation Front, Bara Shekhar
Singh of United people’s Front, Bara
member, Ramesh Yadav of Madhesh
Liberation Tiger and Bishal Yadav
of the same warned repeatedly
from 30"Bhadra to 27" to leave the
district, to make hundred thousand
rupees donation, phone threat in the
family, threaten to explode bomb
near the house, and finish the life by
firing bullet. Because of such threat
the right to life of my family and me
was at risk and created a situation
of replacement from residence and
business as well. A complaint is found
registered with this commission to
that effect by him on 30%Poush, 2064
appealing his right to life, right to
business and free movement without
fear.

On registration of complaint with the
commission, District Administration
Office, Bara, Kalaiya was
corresponded and the Home Ministry
and District Police Office were
acknowledged the matter on Poush
30, 2064 requiring to furnish the real




SDNHRC Part 1

Vol 1 Baisakh 2073, B.S.

information for the knowledge of the
commission along with the detail
as soon as possible about what has
happened in this case, what steps are
being taken from that office essential
for the peace and tranquility of the
citizen?

In respect to this incident, there is a
certified document of Replacement
issued by DDC, Bara in the name of
the... complainant and the copy of
which is found enclosed in the case
file. The content of the document
reads that the armed groups working
in Terai such as Terai Liberation
Front (Goit), United People’s Terai
Liberation Front (Jwala Singh)
including Terai Tigers are demanding
huge amount of donation and
threatened and warned of taking
his and his family’s life if not made
donation as per their demand. So he
was compelled to abandon his place
of residence and business.

The reply of commission’s letter
from District Administration Office
and District Police office is not found
attached inthe case-file atthe moment.
However, an acknowledgement letter
dated 8"Magh, 2064 is seen received
to the commission and enclosed
with the case file which was sent by
Home Ministry dictating the District
Administration Office to supply
National Human Rights Commission
about the current status of necessary
action.

Since the agencies corresponded by
the commission did not answer for
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a long time, another correspondent
was made to District Administration
Office on 5"Poush with 10 days
extension. After such reminder,
DDA sends reply on 16"Jestha,
2069 which describes the matter
that the complainant was moved on
Kathmandu and stayed there leaving
his permanent place of residence
and business due to threat and the
huge demand of donation from the
perpetrators.

The reply received from District
Administration Officeis accompanied
also with a recognizance letter
prepared by District Police Office,
Bara on 14"Jestha 2069. The said
recognizance made under the District
Police Office, Bara contains the
matter that “... and because... of the
threat of the armed groups, demand of
large scale donation and in the failure
of which there is a risk of abduction
of children and taking life of his and
his family as well as exerted pressure
not to stay in the district. So he ...was
compelled to choose replacement
option along with the family. What
we have mentioned here is true and
correct”.

Through study and observance of the
case file, a photocopy of the letter
which bears signature of regional
in-charge Bishal, district in-charge
Mohan Singh and Central coordinator
Rajan in the letter head of Madhes
Liberation Tigers (Madhesi Tigers)
demanding Rs. 5,00,000/- donation
within 7 days due. Addressed to the
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name of complainantthe content of the
letter reads, “In reference to financial
assistant” protesting the upper class
dominance polices of ego-centric
Brahminicm cult. The letter further
reads ““ As financial assistance for war
materials and strong militia training
motivated to retaliate solid and armed
counter the supporters of repression,
exploitation, discrimination,
colonialism, expansionist and the
enemy of Madhes integrity and their
blind supporters”.

Through the study of the above
mentioned facts it looks appropriate
to reach a decision about whether he
was threatened by the armed groups
and replaced by that very reason or
not ? Whether his right to conduct
business occupation and his right
to life could have been protected or
not by the local administration? And
whether the commission needs to
make any recommendation for the
protection of human rights of the
aggrieved?

While considering towards the
decision to be reached, the first
question to be resolved through the
analysis of the fact here is the threat
made to his family by the armed
groups whose name is mentioned in
the defendants’ column, the demand
of 5 lakh rupees is substantiated by
the language of the letter sent by
Madhesh Liberation Tigers (Madhesi
Tiger) on 2"Jestha, 2064 and the
signature of regional in-charge Bishal,
district in-charge Mohan Singh and

neo-
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10.

central coordinator Rajan. Moreover,
there is a document certified by
District Development Committee,
Bara which suggests that the armed
groups like Terai Liberation Front
(Goit), United Terai Liberation Front
(Jwala Singh) Terai Tiger and others
are demanding huge sum of donation
if not donated as demand they
have threatened of physical action
including taking his and his family’s
life and posted warnings. By this it
cannot be imagined that those armed
groups were not posted threat. What
the letter of District Administration
Office, Bara, dated 2069 with dispatch
No. ... mentioned is: “The threat
posted by United People’s Liberation
Front, Madhesi Liberation Tiger and
People’s Terai Liberation Front has
compelled him to leave the district”.
This fact is further substantiated by
such a letter received to commission
on 24"Jestha, 2069. The content
of recognizance prepared by the
police on 14"Jestha, 2069 has the
resemblances of the content as stated
in the letter of District Administration
Office. All this has proved that he
was threatened by the armed groups.

While reasoning in the context of
second question to be resolved, it
seems him compelling to walk out
from his place of residence and
business being
threatened by the armed groups, a
letter of donation drive with 7 days
due and the criminal activities taking
place in Terai region at the time of the

because he was
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date of the letter. These presumptions
are substantiated by a certified letter
of replacement as stated above, letter
of district police office, Bara dated
2069, with dispatch No. ... which
mentions that he was forced to walk
out of the district because of the threat
of the armed groups. In addition
to this, the particular contained in
recognizance of the said office and in
the letter of District Administration
Office of the date mentioned above
also suggests the matter that he was
forced to quit the place of residence
and business/occupation because of
the threat to life. So he is found to
have internally replaced and being
stayed in Kathmandu due to the threat
of the said armed groups.

Now, while holding discussion
over the third question required to
be decided on whether his right of
conducting business/occupation
in a free manner could have been
preserved by the local administration
or not the armed groups threatened
to take the life of the complainant
and his family counts at least §
times, in different occasions from
6" Jestha 2064, demanded donation,
exploded bomb nearby house on 8"
and 27"Poush, and attempted to shot
bulletcoming athome etc arerecorded
in his complain letter. In that regard
Home Ministry has corresponded
to DAO, Bara on the very day of
8"Magh, 2064 to initiate action and
inform about what has happened.
District Development Committee,
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13.

Bara has certified that the threatening
of physical action of taking life was
the last warning. All these activities
suggest that he was unable to enjoy
his human rights, comfortably. Even
in the recognizance of district Police
Office and District Administration
Office contains the matter that he
was compelled to leave the district
and to take shelter in Kathmandu
due to the fear of abduction of his
children and family if the donation is
not made as demanded. This shows
that the local administration remains

inefficient to provide -effective
security arrangement.
Through the facts mentioned

above and the analysis made there
to, the frequent threat of armed
groups demanding donation and
inefficiency of local administration
in the maintenance of law and order
situation using effective measures,
he and his family were compelled to
have chosed replacement option from
their permanent habitat. Not only
this, he also abandoned his business
conducting in district headquarter by
that very reason. By this, it cannot
be said that he is not deprived of his
fundamental rights to residence and
business operation as enshrined in
Article 12 as well as his fundamental
rights to own property and to conduct
its transaction as provided in Article
19 of the Interim Constitution of
Nepal 2063.

Apart from this, he has sustained
unlawful attack over his dignity and
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reputation as enshrined in Article
12 of the Universal Declaration
of Human Rights, 1948. No legal
instrument to counter the situation
could have been provided from
the part of the state prevented from
unobstructed movement and free
choice of one’s habitat within the
state territory as provided in Article
13, encroached. He is found to have
deprived of the means of sustenance
of his and his family’s life contrary
to Article 1 (2) of convention on
economic, social and cultural rights,
1966 and Article 1 (2) of Convention
on Civil and Political Rights, 1966.
Also, he is violated his human rights
depriving him from the right of
freedom and security guaranteed by
Article 9 of the same convention.
Since the government takes no
active measures such as providing
alternative ~ residential facility
embeded with health, security and
likes to the replaced people nor found
made any provision of reasonable
compensation to such person
pursuant to directive. Principles of
UN on Internal Replacement in such
a situation it would be senseless to
claim that he has not deprived of his
human rights. (para 13)

Through the above mentioned factual
and legal discussions, currently he is
known to have stayed in Kathmandu
though he was replaced in the past due
to the threat of the armed groups. He
is found to have registered a complain
with commission on 30"Poush, 2064
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requesting to initiate action from the
commission because there has been
created a situation of replacement
from the place of residence due to
the repeated threat and attack from
20"Bhadra 2064 to now to leave
the district of Bara, exert pressure
to make donation of hundreds of
thousands of rupees, explode bomb
near the house and threaten to
fire bullet coming at home by the
armed groups such as Peoples Terai
Liberation Front, United Peoples’
Front, Madhes Liberation Tigers and
Peoples Terai Liberation Front (Goit)
and others working in Bara district.
It has come to reveal even from the
letter of DAO and DPO, Bara that
since he was compelled to leave the
district because of the threat of United
Peoples Liberation Front, Madhesh
Liberation Tigers and Peoples Terai
Liberation Front he has been replaced
together with his family and staying
in Kathmandu till date. Hence, it
is decided to correspond to Home
Ministry and DAO, Bara in writing to
have his adequate peace and security
arrangement.

Prepared by: Shyam Babu Kafle,

Human Rights Officer

Member

Chairperson

Done on 11"Bhadra, 2069 BS

(A X4
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Honorable Chairperson Kedar Nath
Upadhyaya
Honorable Member Ram Nagina Singh
Honorable Member Gauri Pradhan

Petition No: 206/99/069 of the year
2060 BS, Head Office

Subject matter of human rights
violation: Unlawful detention and
Torture

J A person without arm is remained
in custody under the control of
police lashed with arms, it is
really difficult and impractical to
produce by himself the evidence of
torture sustained on him. And, the
agency who keeps in custody go not
cooperate investigating agency in
the task of investigation in such a
situation, it would be a challenging
job to obtain the proof of such act.
Even if the situation as such exists,
it is not that the evidence cannot be
obtained by investigating agency
on the basis of a number of acts
committed agency, illegally. (Para
16)

0 Symptoms like frequent nose
bleeding, pain when it is cold and
not to fully recover the working
condition, defect in hearing,
frightenedin dream and feel beatings
as well as surprises awakening
are all supporting the fact that the
victim has sustained injury while
he was in unlawful detention. (Para
18)
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The brief of the complain, documents
accompanied to it and the details of the
action taken to that effect is as under.

1. A permanent resident of Solukhumbu
district aged 15, currently residing in
Kathmandu, arrested on 2060/6/10
from Maharajgunj, Kathmandu by
Police in civil dress, kept illegally in
the detention of DPO (District Police
Office), Hanumandhoka, denied to
visit his family is sustaining injury
of nose damage. So, a writ petition
is registered with the supreme court
requestinghisrelease. Afterregistering
writ petition as above in the supreme
court, the DPO, Hanumandhoka
caused his disappearance. So it is
also requested to initiate action
for his life security. His relatives is
found registered a complain in the
commission on 2060/8/16 which is
received to Nepal Human Rights
Organization on 2060/8/17 through
complaint No. 1206.

2. On registration of plaint in
the commission, the DPO,
Hanumandhoka Kathmandu was
inquired through a letter dated
2060/8/22  dispatch No. 1206,
Protection 2683 to clear about what
has happened in this case as per
the details stated in plaint along
with notification for action and
acknowledgement to Nepal Police
Human Rights wing. Responding the
letter of the commission, the District
Police Office, Kathmandu A.T.
section writes a letter on 2060/09/01
through dispatch No. 451 which is
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when received to the commission
on the day after tomorrow was
found stated that he is not arrested
by DPO, Hanumandhoka and any of
the offices thereunder. But the ... of
aggrieved denied it and has registered
with commission a complimentary
application on 2060/9/4 for search
and inquiry because he is known to
have kept in the police office Boudhha
transformed from Hanumandhoka.

On registration of complimentary
application by... of the aggrieved, a
team of officers and... monitored the
Ward Police Office, Boudhha, the
record of which is found enclosed in
the case file. The monitoring team,
in its report, mentions that aggrieved
has kept in District Police Office,
Hanumandhoka from 2060/6/10
to 2060/8/12 and from 2060/8/12
to 2060/9/9 in ward police office
Boudhha in unlawful custody
sustaining torture resulting to his
nose damage and when the team saw
him his nose was curved, the left ear
was bleeding and unable to hear and
no medical checkup is conducted
till 9" of the month of Poush”. The
report as such is found in the case
file. The report also contains the
matter that then Police Inspector
Shisir Kumar Karmacharya resisted
the commission team.

Through the study of the case file
he is found kept in Police Office
Bouddha till 9" however, he was
taken again to Hanumandhoka and
kept there till 14" and in that very
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day, in front of the victim’s friends.
They saw he is put in police van and
taken out of Hanumandhoka. Since
no information is given where he
is being taken and because he was
made disappear earlier too, I doubt,
he will have to sustain further distress
with risk of life. So I request for the
protection of his life. It is found
informed on that very day by the... of
the aggrieved to this commission.

After the return of monitoring team
of the commission, the supreme
court corresponds to the commission
to send the detail of the activities
performed by the commission, the
commission submits to the supreme
court on 2060/9/14 the detail of the
information collected in course of
monitoring.

The commission in order to obtain
information about this incident then
corresponds to Police Headquarter
on 15"Poush, 2060 to present
within 3 days the Police Inspector
Shishir Kumar Karmacharya to
the commission because he is to
inquire something about the incident.
Appearing before the commission
on 2060/9/22, the Police Inspector
Karmacharya maintains: “he was put
in the van of Hanumandhoka Police
at 9:30 PM of 2060/9/8 by a team
of police deputed by valley crime
Investigation section and taken to
Ward Police Office, Bouddha. I don’t
know why he was arrested? I am
unaware of the matter that where he
was kept earlier. He was taken again
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from Ward Police Office; Boudhha
by a team came from Valley Police
Office, Hanumandhoka with van to
Valley Crime Investigation Section
Hanumandhoka itself on the 9". He
was kept in detention in Boudhha in
verbal order.

After deposition, the Police Inspector
was corresponded to make available
the authentic copy of the receipt
about his taking taken over by that
Ward Police Office while keeping
him there. He did not reply on time,
so he was reminded again 2060/10/8.
Through the study of the case file, it
came to know that a copy of the receipt
is received to this commission about
his take over by Crime Investigation
Section from ward police office on
9"Poush as suggested by a letter of
Ward Police Office dated 2060/10/9
replied after the reminder.

As this commission corresponds
on 2060/10/22 and 2060/11/15 to
Valley Crime Investigation Section,
Hanumandhoka and Ward Police
Office Bouddha requiring to send
the receipt of his keeping in those
offices as well as when and in whose
presence and responsibility he was
sent to Ward Police Office Bouddha,
in that connection this Commission
receives reply on 2060/11/19 from
the Valley Crime Investigation
Section according to which he was
arrested on 2060/9/8 in a theft case
of 50 lakh cash from a resident of
Khadgabhadrakali VDC Ward No. 6
and was handed over the next day to
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his mother’s responsibility. But when
the team of the commission reached
to the DPO and asked the Police
Inspector Ganga Panta of that office,
she is found described that he is
released prior to issuing the order of
writ of habeas corpus from supreme
court on 2060/9/18.

In course of carryingout investigation
into this case by the employees of
Advocacy Forum, the forum was
corresponded on 2060/2/8 after
receiving an information is received
that he is kept in unlawful detention in
DPO, Kathmandu. In response of that
forum to the commission supported
by the proof, the following matters
were found quoted. “He was visited
by the lawyers from Advocacy Forum
on 2060/8/10 in the custody of DPO,
Kathmandu. During the visit he said
that he was arrested on 2060/6/10 and
imprisoned there giving torture. He
is kept in the company of offenders
of theft case and culpable homicide.
But when approached in DPO on 16™
Poush and asked, the officials there
replied that he is not in custody, he has
not extended his time limit and taken
to Enquiry Section as mentioned
by the police officials themselves.
Thereafter, when asked to the
working DSP of the Enquiry Section,
he lamented that he will respond the
matter in the writ of habeas corpus.
Nothing could be disclosed officially
since investigation is on about him.
When the agencies like Amnesty
International, OMCT/UN special
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Rapporteur were informed seeing
possibility of his disappearance,
the agencies found expressed their
concern. In course of providing him
legal aid, a writ of habeas corpus
was issued from supreme court on
2060/9/18, he was released on 17"
from DPO, Hanumandhoka so as to

appear every day.
In the statement made by the
complainant and the... aggrieved

appearing before the commission
on 7"Magh, 2060 in respect to the
incident — “He was arrested on
2060/6/10 without warrant from
Maharajgunj and taken to DPO,
Hanumandhoka. After 3 days of his
arrest when asked to the working
Police Inspector Ganga Panta about
his arrest, she replied that there is
something to be cleared from him.
From that day he is continuously kept
in the custody of DPO, Kathmandu.
The police Inspector put demand
of 20 thousand rupees if wanted his
release. Thereafter I caused registered
awrit of habeas corpus in the supreme
court. After the court issued notice he
is taken out of police on 2060/8/12
and made disappear. When pursued
his whereabouts, information is
received on 2060/8/18 that he is taken
to Ward Police Office, Bouddha.
Then I continuously approached to
Ward Police Office, Bouddha served
him food till 8"Poush. But when
reached on 9™ also taking food he
denied the food, put him in Police
Van and disappeared again. Then
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as we continued the inquiry about
him, he is traced out again in District
Police Office, Hanumandhoka and
served food on 2060/9/11. Then on
2060/9/15 he was taken to Ward
Police Office, Sohrakhutte and kept
in custody there. From there he is
taken again to District Police Office,
Hanumandhoka on 18" around
3 o’clock of the day. There he is
made to sign in a bond and notified
verbally to appear daily in the DPO,
Hanumandhoka and then released,
the plaint contains the matters as
such.

The Amnesty International is found
issued an urgent Action on 2™ Dec,
2003 in the name of then Prime
Minister Soorya Bahadur Thapa and
the Superintendent General of Police
Shyam Bhakta Thapa in regard to this
incident.

Against this background when this
plaint is submitted to the single sitting
of the commission on 2068/10/22
an order is found issued to deliver
notice in his permanent address to
know about his current status and
whereabouts. After issuance of such
order his desposition made appearing
before the commission on 27"Asar
2069 reads. “we were replaced from
Solukhumbu due to Maoists reason
and came to Kathmandu and staying
here. I was studying in high school.
In that course of time, just before the
Dashain Festival of the year 2060
which has happened in the month
of Ashwin. Nepal police arrested
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me from Maharajgunj and took to
DPO, Hanumandhoka. Reaching
there they beat me and asked where
and when I have committed theft.
I made to stay there for a month.
Every day they used to assault and
forced to urinate by igniting heater
and electrocuted. Asked to jump
from table after several beatings on
the sole of the feet. Broken the rift of
right nostril sustaining several blows.
Until to this day it has not properly
been intact. Though the visits in the
primary days were frequent but it
forbidden in later days. No food is
served adequately. After a month
they took me to Ward Police Office,
Sohrakhutte, did not allowed visits by
any outsiders and kept about a week
without food. After a week they took
me to Hanumandhoka they beat me
passing naked wire through plastic
pipe and forced me to wash clothes
and police vehicles. At the meantime,
I met ... After meeting him they took
me to Ward Police Office, Bouddha
from Hanumandhoka, kept me there
about 25 days preventing any visits.
It was the month of Poush form the
year 2060, a team of Human Rights
Commission arrived at Bouddha
and met me into the custody of
Bouddha police. After I was visited
by the commission team I took to
Hanumandhoka again. There they
kept me some 8/9 days and perhaps
they may have released me on 17" of
Poush, so I think. Due to the injury
incurred in Police custody, today too,
the nose occasionally bleeds, felt
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unnatural pain when it is cold, the
nose is still curved, hearing is not
clear, problem in lifting heavy goods
from the right part of the body, feel
fear in dream, beatings and faintly
awakening etc are the common
phenomenon. The statements as such
are found enclosed in the file of the
case.

While going through the case file,
a writ petition of the year 2060 is
found registered with the supreme
court on 2060/8/4 praying for
the release of detainee ... from an
unlawful detention, upon which the
court concluded on 2060/9/18 so as
to issue an order of writ of habeas
corpus in the name of respondents
since it cannot be thought that the
petitioner is not kept in an unlawful
detention, therefore, a writ of habeas
corpus as demanded by petitioner is
issued for his undelayed release if
the petitioners. Here in this petition,
the respondents are found misstated
the fact that they have not keep
the petitioner in detention and did
not extend cooperation to judicial
authority in the administration of
justice rather submitted the written
reply so as to deceive and misguide
them. It is certainly not a character
fitting to a democratic governance.
Not  being towards
peoples constitutionally guaranteed
fundamental rights and demeaning
the norms and values respecting
the human rights, the officials who
attempts to cover up the reality and

sensitive
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would like to presence the false
details are warned not to repeat
such tendencies in days to come.
Do whatever seems necessary in
that regard. A copy of the decision
of the order issued in the name of
government is found enclosed with
the case file.

On the basis of the above mentioned
various facts, it has been necessary to
derive a conclusion about whether his
detention is legal or not? Whether or
not he is sustained torture keeping in
anunlawful detention? If yes, whether
or not his human rights are violated
by such act? And if the detention and
torture is unlawful whether or not the
aggrieved should be compensated and
the guilty undergo the punishment?

While considering towards the
decision here in this case, it is the
situation that the aggrieved arrested
from Maharajgunj on 10"Ashwin
2060 was kept in an unlawful
detention in DPO Hanumandhoka
and attempted his disappearance,
that’s why this complaint was filed
to the commission on 2060/8/16.
Prior to that a habeas corpus writ
petition is filed on 2060/8/4 in the
supreme court by ... of the aggrieved
alleging his detention unlawful. Both
petitions are agreed on the fact that
he was arrested on 10"Ashwin 2060.
While looking through the context of
a report submitted to commission on
2060/9/9 by the investigation team
of the commission and the supreme
court order dated 2060/9/18 there is
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no reason and ground to claim that he
was not kept in unlawful detention.
Hence, he is undoubtedly found to
have kept in an unlawful detention.

A person without arm is remained in
custody under the control of police
lashed with arms, it is really difficult
and impractical to him to produce
by himself the evidence of torture
sustained. And, the agency who
keeps in custody do not cooperate
investigating agency in the task of
investigation, in such a situation, it
would be a challenging job to obtain
the proof of such act. Even if the
situation as such exists, it is not that
the evidence cannot be obtained by
investigating agency on the basis of
a number of acts committed illegally.
It has already been substantiated
that the aggrieved was unlawfully
arrested on 2060/6/10 and kept in an
un law fact detention. Here, in this
context, the perpetrators like District
Police Office, Hanumandhoka who
assests and keeps him in detention is
found not complied with a mandatory
provision of conducting his health
check pursuant to Section 3 (2) of
Torture and compensation Act, 2053
prior to put him in detention. Rather
it seems to have committed additional
mistake by covering up its wrongs
and mentioning untrue details to the
commission and the supreme court.
Similarly, he in his response, filled as
the answer of question No. 9 during
an inquiry conducted in a meeting
with Advocacy Forum Nepal on
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2060/8/10 at Hanumandhoka, has
made comments of not carrying his
health check and about the abuse,
threat and torture sustained to him is
answered in the reply of question No.
38 and 43 when he was under police
custody.

Perpetrators are found unattended
the duty required to be fulfilled
mandatorily under law. Atatime when
he was being kept in a disappeared
status the commission team was in
the follow up of Ward Police Office,
Bouddha on 2060/9/19, and when
vesisted he had his nose broken
because of the injury sustained to
him, bleeding from the left ear and
difficult to hear and not conducted
health checkup since 9%"Poush that
is from the date of arrest. The team
of the commission has submitted
report of the above description. The
deposition made by the aggrieved on
27"Asar, 2069 appearing before the
commission discloses the fact that he
is abused every day, made to urinate
over ablazed heater, made to jump
over from the table after severer
beatings on the sole of the feet, left
side rift of the nose broken by blows
and yet not recovered well. No food
is served as to fill the stomach.
Forced to wash clothes and vehicle
of the police, beaten by naked wire
passed through the plastic pipe.
These episodes are being supported
by other facts. In such a situation it
cannot be considered otherwise.
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18.

19.

Symptoms like frequent nose
bleeding, pain whenitis cold, fully not
gained the working condition, defect
in hearing, frightened in dream and
surprise beatings as well as a fainted
awakening are all supporting the fact
that the victim was sustained injury
while he was in unlawful detention.

Pondering upon the third question to
be settled no situation as such exists
to assume on the basis of above
discussions that the perpetrators
have not wviolated his human
rights. Pursuant to Article 14 of the
constitution of the Kingdom of Nepal,
2047 (1990) every person is entitled
to get information of his arrest
along with reasons, he is required to
present before the authority hearing
his case within 24 hours of arrest,
no physical or mental injury shall be
inflicted to any persons during trial
or interrogation or to a person who
is under detention by whatsoever
reason it may be nor any barbarous
or inhumane treatment be given
contrary to these provisions relating
to fundamental rights. The act of
keeping him in custody and inflicting
injury, his fundamental as well as
constitution of rights have sustained
direct impact. The State Offense
Act, 2049, Section 14 provides that
police officials conducting inquiry
to any person in regard to an offense
may cause his arrest in case there
is sufficient reason to doubt his
involvement in crime, and the person
so arrested cannot be put in detention



SDNHRC

Part 1

Vol 1

Baisakh 2073, B.S.

20.

without giving the notice of his arrest
along with the reason thereof. Where
there are such clear legislations in
place it is Nepal Police itself to derail
the above mentioned provisions.
Similarly, Section 15 (1) says no
person shall be detained more than
24 hours for investigation of crime.
In case he needs to detain more than
that an extension of 25 days under
sub-section (2) as approved by the
court. The aggrieved here is kept
exceeding 3 consecutive months in
an unlawful detention which has
laid serious impact in enjoying his
human rights provided by prevailing
Nepal laws and thus found violated
his human rights. Likewise, this act
of the perpetrators have violated also
the order of the supreme court issued
in the case of Chaitanya Brahmachari
Vs. District Police Office, Dhanusha
Writ No. 1375, of the year 2047
(2048/12/24) which reads — “the time
extension was not made within a
span of 24 hours so the writ of habeas
corpus is issued since the detention
was the continuation of the previous
unlawful custody even if the court, in
course of inquiry later orders so as to
put in detention.”

In addition to this, various provisions
such as convention against Torture,
1984 and Provisions relating to
Torture and Arbitrary Arrest and
Custody stipulated in Article 7 and
9 of the convention on Civil and
Political Rights, 1989, torture given
to a 15 year old child and arbitrary
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21.

infringement of his freedom has
violated his child rights. All these acts
of the perpetrators have contravened
Section 9 of the Treaty Act, 2047
(1990).

The fourth and the last question
to be decided is about whether the
aggrieved should be reparated and
guilt undergo punishment or not.
While thinking about it on the basis
of the law and fact discussed above
it has come to substantiate that he
was kept in unlawful detention from
10" Ashwin 17"Poush, 2060,
therefore, he is to recommend a
compensation as provided in the
National Human Rights Commission
(complain, action and compensation
determination) Rules, 2057. And, in
course of investigation of this case,
the name of Police Inspector Ganga
Panta alone is frequently referred in
the act of unlawful arrest, detention
and torture, however, the aggrieved
is found detained more than 3
months in 3 different police offices
and sustained torture accordingly.
So there is no situation to claim that
she alone is involved in the incident.
Hence, other police officials also
are required to be identified and
recommended for necessary action in
accordance with law.

to

22. Now therefore, a permanent resident

of Solukhumbu district, currently
residing in Kathmandu, aged 15, and
student of high school is arrested
by police in civil dress and kept in
Hanumandhoka and not allowed
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to visit by family from 2060/8/13,
damaged rift because of inflicting
severer torture. A complain letter of
above particular is found registered
with commission on 2060/8/16
requesting necessary steps to be
taken for life security. Through the
investigation of the commission it
came to reveal that he was arrested
on 2060/6/10 by Ward Police
Office, Maharajgunj, kept in DPO,
Hanumandhoka in custody, bandaged
his eyes and beaten by naked wire,
made to urinate lighting the heater,
electrocuted, made to jump up from
the table after beating on the sole of
the feet, blows of boxing here and
there etc. Thereafter, he was taken
to Police Office, Sohrakhutte and
kept for 7 days without food. Then
brought back to Hanumandhoka
custody and made to wash clothes
and vehicles. Then taken to Ward
Police Office, Bouddha where he
was employed in washing clothes,
vehicles, dust the room, polish boots.
After the commission team met him
on 2060/9/17, he was brought back
again in Hanumandhoka on the same
day and found released on 2060/9/17.
Instead of initiating action as per law
after arrest he was kept in an unlawful
detention of different offices for
97 days, and sustained torture. By
these acts he is found to have his
human rights violated gravely. The
police employees involved in the
incident detain and abuse unlawfully
be identified and initiate action
as per law. As he has sustained
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Member

severer torture he is entitle to get
compensation under section 16 (3) of
the National Commission Act., 2068
and under rule 18 of National Human
Rights Commission (complain, action
and compensation determination)
Rules 2057, a compensation amount
of Rs. 75,000/-, and for his unlawful
detention of 97 days he is entitle to
get Rs. 200 /- per day under Rule 19
of the Rules, totaling Rs. 94,000/-.
If he has received any amount of
compensation deduct the amount so
received, if any and if not it is decided
to recommend to government of
Nepal to make him available all the
amount. The decision made by the
commission in this case be forwarded
to Nepal government, in writing.
The complainant be informed of the
decision and handed over the file to
record section as per rule.

Prepared by: Shyam Babu Kafle, Human

Rights Officer

Member

Chairperson

Done on 11"Bhadra, 2069 BS

(X X4
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National Human Rights Commission
Decisions

Honorable Chairperson Kedar Nath
Upadhyaya

Honorable Member Ram Nagina Singh

Honorable Member Gauri Pradhan

Petition No: 894/177/069 of the year
2069 BS, Head Office

Subject matter of human rights
violation: Unlawful detention.

Since the original letter and the
date mentioned in it lacks mention
of arrest date as the first day of
the month, however only after
repeated reminders from the
commission it is found said that he
was arrested on the 2" day of the
month, this shows that the reply
of those agencies were in itself
readymade. If he was arrested
on the day 1 and released on day
2, there seems no reason to fail to
furnish evidence by the respondent
agencies as demanded in successive
letters of the commission. On the
context of inability to exhibit any
reason, there is no room to believe
that Metropolis Police Division
Jawalakhel and DAO (District
Administration Office) had not put
him in detention. (Para 10)

It is revealed from a letter of
Metropolis Police Division enclosed
in the file concerning assignment
of an investigation officer that
in the case-heading of that letter

the phrases Donation Act is
paraphrased by Public Offense
and date appeared as if day-1 is
corrected in day 3, a letter sent by
Metropolis Police Division to Patan
hospital for medical examination
also is corrected in day 1 and made
day 3 and in like manner the date
of a letter of Metropolis Division
about forward of a preliminary
report is also erased and made 3 as
well as the name of the case is also
rephrased and given new name,
the spot where the arrest was made
on day 1 and day 3 is demonstrated
same and on the basis of such
other facts he is found kept in an
unlawful detention from 2068/12/1
to 21 of the same in alliance of both
the respondent agencies as District
Administration Office, Lalitpur
and Metropolis Police Division,
Jawalakhel. (Para 11)
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The brief of the complaint, the documents

accompanied with the same and the
particulars of action taken to that effect
is as follows.

1.

A resident of Sunsari district, Dharan
Municipality ward no. ... aged 47, is
found to have filed a complaint with
this commission on 25%Baisakh,
2069 requesting to have had a
compensation along with action
against guilty since he was kept in
Police custody of Metropolis Police
Division Jawalakhel in an unlawful
manner from 15"Chaitra 2068 to
21% of the same month by then Chief
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District Officer Choodamani Sharma
(currently  district administration
office, Kathmandu), SP of Metropolis
Police Division, Jawalakhel Bhog
Bahadur Thapa and ASP Dipak
Acharya.

On receipt of complaint to the
commission District Administration
Office, Lalitpur Metropolis
Police Division, Jawalakhel were
corresponded asking them to reply
within 7 days about what has
happened in this matter, whether the
complainant was kept in an unlawful
detention for a period ranging from
1*'Chaitra to 21%'chaitra, 2068 or not?

Thereply ofthe letter on 8"Jestha2069
to the commission mentioned above
is received. The letter reads since he
was encountered while making riot
in a public place near Jawalakhel,
Lalitpur at 18:00 on 3"Chaitra, 2068,
handed over a valid warrant, taken
in control and produced to District
Administration Office, Lalitpur along
with case-file and have approved a 7
days’ time extension from the same
day for the first time, and then again
next 7 days’ time extension from the
17" of the same. After completing
investigation into the matter within
that time period presented him to
District Administration Office on 21
of the same along with the case file.
The District Administration Office
asked to furnish Rs. 19,000/- which he
deposited and released in Parole. He
is not arrested and kept in detention
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unlawfully. Likewise, DAO responds
on 2069/02/11 that as he was met at
18.00 on 2068/12/3 in public place
near Jawalakhel threatening ordinary
people when tried to convince
he resisted against the police and
disturbed in the performance of
duty, the Metropolis Police Division,
Jawalakhel reported to have him
taken action as per law and on that
ground he was handed over a valid
warrant and detention order. Then
government attorney submits charge
sheet demanding action under some
Public Offenses (punishment) Act,
2027 and released on parole on the
same day collecting Rs. 19,000/- as
deposit under 118 (5) of chapter on
court management so as to do later
on the basis of proof and evidence
and the case was in subjudice.

On receipt of replies of the particular
as mentioned above from District
Administration Office and Metropolis
Police Division. The commission, on
the basis of documents accompanied
as evidence by the complainant
corresponded to both the agencies to
send reply within 5 days of receipt
of the letter explicitly mentioning
the grounds and reasons of his arrest
on 2068/12/01 by Deputy Police
Inspector Bal Bahadur Bista issuing
a warrant letter as well as search
letter on the same day and the deputy
police inspector of crime and action
wing of Metropolis Police Division,
Naresh Bahadur Shahi who is known
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to have issued a detention order. But
how a person who is kept in custody
from the date of day 1 can be found
on the day 3 in public place to create
riot? What grounds and reasons that
the commission could believe are
present to say that he was not kept
in by that Division in an unlawful
detention? Since no response of letter
is received on time, this commission
has sent a reminder letter again on
2069/2/32.

The reply sent after the reminder
letter of commission on 7%Ashar,
2069 by Metropolis Police Division,
Lalitpur and on 8" by District
Administration Office has contended
the matter that the Metropolis Police
Division has arrested him on the
day 1 and taken to the custody of
Jawalakhel Police Division but taken
to District Administration office
for necessary action because of not
completing the processes of taking
statement etc on that very day in
District Administration office. So he
was taken next day also, that is on
2"Chaitra, 2068 and released on the
same day by the order of that office.
The file of the case also contains
the matter that he was arrested by
police from Lagankhel on 1%'Chaitra
when he was raising donation from
the commoners of various places of
Lalitpur by printing letter pad in the
letter of Shiva Mount Everest Temple
and was presented him in District

Administration  Office  sameday
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but because of the lack of time, the
process of taking statement etc not
completed that day and returned him
to Metropolis Police Division so
as to present on Day 2™ and taken
statement that day and was released
him giving instructions.

The other documents contained in
the case file are the warrant and
search letter dated 1%Chaitra, 2068
of Metropolis Police Division,
Lagankhel, letter of detention of the
day 2", arrest and detention letter
of Metropolis Police Division dated
day 3%, an application of Police Sub-
Inspector Dipak Acharya in regard to
presenting man for necessary action,
recognizance letter of the same date,
medical checkup prescription of the
same day, a letter of the same day
about the assignment of investigation
officer, preliminary report of the
same date sent to District government
office, Lalitpur, time extension
request letter of Metropolis Police
Division dated 5%, a letter sent to
government attorney for obtaining
affidavit and the desposition made by
the complainant in Metropolis Police
Division and District Administration
Office.

After study and observance of the
aforementioned  document, the
complainant is said to have arrested
twice once in 1%chaitra, 2068 under
Donation Act and on day 3™ under
accusation of Public Offense. As
stated in the letters of District



SDNHRC Part 1

Vol 1 Baisakh 2073, B.S.

Administration Office Lalitpur dated
3"Asar 2069, and of the same date
of Metropolis Police Division, that
he was arrested in Lagnkhel while
raising donation whereas in the
reply of letter sent on 27"Baisakh
2069 by both the offices in respect
to this very complain, the man was
arrested in the evening of 3"chaitra,
2068 from Lagankhel, Lalitpur in
the case of Public Offense and was
released in accordance with the order
of the District Administration Office,
Lalitpur after the deposit amount of
Rs. 19,000/- is furnished. He was
not arrested unlawfully and kept in
custody.

The charge sheet accompanied with
the file of the case suggests that the
man was found creating obstruction
in the performance of duty frightening
and abusing the commoners in
Lagankhel, Ward No. 12 of Lalitpur
Sub-metropolitan city at 6.00 PM of
the 3Chaitra 2068. So a charge sheet
was registered in the offense under
Section 2 (a) and (h) of Public office
(Crime and Punishment) Act, 2027
invoking punishment under Section
6 (1) of the same Act.

In this way, on the basis of the fact
stated above, it has been necessary
to reach a decision about whether his
detention is lawful or not? Whether or
not his human rights is violated by the
act of putting him in custody as stated
in this complain? And, whether the
victim should be compensated and
guilty undergo punishment or not ?
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10. While considering towards reaching

a decision the judgment here to be
delivered is to analyse about whether
the detention is unlawful or not on the
basis of the issue raised in the plaint
and the responses made by the police
and administration. This commission
for the first time has made request
to Metropolis Police Division and to
the Office of District Administration
through a letter dated 2069/1/27,
dispatch No. 894, Research ID to
send reply in clear words in respect
to his keeping in detention from the
I** of Chaitra to 21*Chaitra 2068.
However, both the entities found
stated the date of arrest only on
Chaitra 3" by totally neglecting
the date of 1%Chaitra mentioned by
the commission. Then only after
sending letters by the commission
through dispatch No. 894 Research
ID 1430, date 2069/2/21 and through
dispatch No. 894, Research ID 1522
dated 2069/2/32 appears to have sent
entirely a technical reply that man
was arrested on day 1% and released
on day 2™. Since the original letter
and the date mentioned in it lacks
mention of arrest date as the first
day of the month, however only after
the consecutive reminders from the
commission it is found said that
he was arrested on the 2™ day of
the month, this shows that the reply
of those agencies were in itself
readymade. If he was arrested on the
day 1 and released on day 2, there
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seems no reason to fail to furnish
evidence by the respondent agencies
as demanded in successive letters of
the commission. In the context of
inability to manifest any reason, there
is no room to believe that Metropolis
Police Division, Jawalakhel and
DAO had not put him in detention.
The commission has sent letter
on 2069/1/37 to DAO, Lalitpur
and Metropolis Police Division,
Jawalkhel clearly specifying the date
of arrest as 1% Chaitra 2068, both
the agencies remain silent about the
arrest date of 1% Chaitra 2068 and
found indulged in supplying the
wrong fact to the commission by
mentioning the fabricated date. By
this it can easily be imagined that
the intention of both the agencies is
malicious. If the intention of these
agencies was not malafide, no reason
as such appears not to state the
particular stated in the reply sent after
the reminder since the commission in
its first letter has clearly specified the
arrest date. The reply of Metropolis
Police Division and the reply of
District Administration Office is
being contracted with the arrest letter
and search letter issued by SIP Bal
Bahadur Bista of Metropolis Police
Division, Lagankhel on 2068/12/2 in
the conviction of donation collection
and the detention letter issued on
2068/12/2 by SIP Nara Bahadur
Shahi of Metropolis Police Division,
Jawalkhel referring the case related
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11.

to Donation Act. This shows that the
aggrieved is continuously remained
in the unlawful detention of the
respondents since 1% Chaitra, and
therefore, it is substantiated that the
aggrieved is kept in an unlawful
detention in this incident.

It is disclosed from the documents
accompanied with the file that a
person is arrested on 1%Chaitra
and released on 2™Chaitra and is
found issued warrant on that very
day on which he was said to have
released, not to give correct answer
to the commission on time and
disseminate = wrong information,
warrants and detention letters are
given the case name as donation
and in the answer of the question 9
of affidavit recorded before district
attorney also has included the subject
matter related to the donation. It is
revealed from a letter of Metropolis
Police Division enclosed in the
file concerning assignment of an
investigation officer that in the case-
title of that letter Donation Act is
paraphrased by Public Offense and
date appeared as day-1 is corrected
by making day 3, a letter sent by
Metropolis Police Division to Patan
hospital for medical examination
also is corrected in day 1 and made
day 3 and in like manner the date of
a letter of Metropolis Division about
forward of a preliminary report is
also obliterated and made 3 as well as
the name of the case is also rephrased
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12.

and given new name, the spot where
the arrest was made on day 1 and day
3 is demonstrated same and on the
basis of such other facts he is found
kept in an unlawful detention from
2068/12/1 to 21 of the same month
in alliance of both the respondent
agencies as District Administration
Office, Lalitpur and Metropolis
Police Division, Jawalakhel.

This act of keeping him in an
unlawful detention has violated the
fundamental rights provided by
Article 24 (3) of Interim Constitution
of Nepal, 2063, Section 15 (1) of
State Offenses Act, 2049, Section 15
(1) and (2) of Civil Rights Act, 2012,
and the order of the supreme court
— “time extension is not made within
24 hours. Writ of habeas corpus
is issued since it is continuity of
previous unlawful detention even if
the court orders later so as to keep in
detention”, (Chaitanya Brahmachari
Vs DPO, Dhanusha, Writ No. 1375
of the Year 2047 (2048/12/24).
Likewise, the freedom and security
enshrined in Article 9 of Convention
on Civil and Political Rights, 1966,
Article 14 right of fair trial also are
violated. Such act of keeping him in
detention after arrest is contrary to
Interim Constitution of Nepal, 2063,
the laws cited above, order of the
Supreme Court and Convention on
UN human Rights (civil and political)
to which Nepal is a party and right of
freedom, security and fair trial also
are violated.
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13. Through the factual as well as

statutory analysis made above as his
detention of a period from 1%Chaitra
is unlawful, he is entitle to get
compensation for the violation of
his human rights. While considering
towards compensation, he is entitle to
receive an amount of compensation
of Rs. 4,000/- from the government
of Nepal for his 20 days of unlawful
detention calculating from 1% of
Chaitra to 21 of Chaitra at the
rate of Rs. 200 per day pursuant
to Section 16 of National Human
Rights Commission Act, 2068 and
Rule 19 of National Human Rights
Commission (complain, action and
compensation determination) Rules,
2057. Since his detention is unlawful
and entitle to receive compensation,
those officials of Nepal government
involved in the act of putting him in
an unlawful detention are subject to
action under National Human Rights
Commission Act, 2068 and Rule 13
of the Rules, 1957.

14. Now therefore, since the aggrieved

is found kept in an unlawful
detention from a period ranging
from 1%Chaitra to 21%Chaitra by
then CDO, Lalitpur Choodamani
Sharma, Senior Police Inspector
Bhog Bd. Thapa of Metropolis
Police Division, Jawalkhel and the
SIP Dipak Acharya, a complaint
to that effect is found registered
with this commission on 2069/1/25

demanding the compensation to the
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aggrieved. Here, in this case, the
aggrieved was arrested on 2068/12/1

notify also the aggrieved for the
knowledge of this decision.

by Metropolis Police Division and  prepared by: Shyam Babu Kafle, Human

kept in the custody of that Division Rights Officer.

and was forwarded on the same day

was sent to the DAO for necessary

action and since the process of taking
his desposition etc not completed that  Nember Member  Chairperson

day and taken again on 2068/12/2 and
released on that very day by the order
of the said office. These explanations
of those offices did not found
substantiated by any reasons and
grounds. He was kept in an unlawful
detention by correcting the dates,
attempted to validate the unlawful
detention and kept him in detention
from 2068/12/1 to 21* totaling 20
days. Hence, it is hereby decided to
recommend the government of Nepal
to take action against then CDO,
Lalitpur Choodamani Sharma who

Done on 10" Bhadra, 2069 B.S.

(X X4

issued unlawful detention order and
deputy Inspect of Police of Metropolis
Police Division, Jawalakhel, Lalitpur
Bhog Bd. Thapa, Police Inspector
Avdesh Bista, SIP Dipak Acharya,
deputy Superintendent of Police of
Metropolis Police Section, Lalitpur
Naresh Bahadur Shahi and to initiate
Departmental action under law and
to recommend to the government
of Nepal to make the aggrieved
available the compensation amount
of Rs. 4,000/- for 20 days at the rate
of Rs. 200/- per day. Recommend
to government of Nepal for the
implementation of this decision and
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National Human Rights Commission
Decisions

Honorable Chairperson Kedar Nath
Upadhyaya
Honorable Member Ram Nagina Singh
Honorable Member Gauri Pradhan

Petition No: 502 of the year 2059 BS,
Head Office.

Subject: Justice Administration (On
Suicide)

(0 No comments surfaces when a
naked photo of a film hero is
published in media but when the
naked photo of Shrisha Karki
occupies space in medias it draws
heavy comments and put her social
prestige at stake and becomes the
reason of her suicide. It is nothing
but an expression of violent attitude
towards women. (Para 14)

(J Public medias ought to disseminate
news remaining  within the
prescribed boundaries while
disseminating any news except in
terms of social issues. It should not
flow information in a manner that
could devastate the life, liberty,
dignity, ethics, character etc of a
person. The media person should be
aware of the matter that no person
should sustain injury through the
release of sound, video, picture
etc. that concerns with private life.
(Para 17)

O It is the moral duty of every
journalist and communication
medias to abide by code of conduct.

Such code of conduct released in
national and international level
makes the journalism more decent.
If the code of conducts are not
followed the media world become
indecent and may go disseminating
news in a wrong way. As a result,
society, nation and the journalism
sector itself would have to smear.
Therefore, it is expected that the
code of conduct is followed by the
journalists and media world. (Para
20)

O From the standpoint of

jurisprudence justice delayed is
justice denied. In this case, the
Attorney General decides not to
proceed the case because of which
the police becomes unable to carry
investigation and the deceased
family deprived of justice. It is also
a denial of justice. By this, it seems
that the principles of rule of law,
and the concept of equality before
law also are challenged. Because of]
the failure in the delivery of timely
justice, the government should be
responsible to provide adequate
compensation to deceased family.
(Para 21)

O While enjoying the freedom of

communication and expression
it should be the liability of all
communication medias to pay
due respect to the dignity, secrecy
and right to a decent life of other
persons. In this incident, the Jana
Astha (Vernacular) weekly is found
unaccomplished that duty. (Para
24)

44




SDNHRC

Part 1

Vol 1 Baisakh 2073, B.S.

1.

A complaint is registered
2059/7/29 with this commission by
the name of ..., demanding necessary
actions against the offenders and
compensation to aggrieved since
the editor Bishwa Mani Subedi
and Yadav Pandey , through their
alliance published news raising
serious question mark on moral and
social status in an insulting way and
sustain mental and physical injury
even through repeated telephone
calls, Shrisha Karki is compelled to
choose suicide and when I registered
FIR on 2059/7/5 in District Police
Office seeking legal action against
the culprits involved in the suicide
scandal, culprits were not arrested
nor taken necessary action to that
effect.

An application was submitted to
National Woman  Commission,
Human Rights Organizaiton Peace
Society, Human Rights Organization
,Maitee Nepal CIVICT and Informal
service center for necessary
cooperation demanding appropriate
action to initiate against offenders
and compensation for the aggrieved.

A letter dated 2059/7/4, dispatch
No. 264, protection 423 was sent
from the commission to Home
Ministry giving reference to Police
Headquarter, Naxal with instruction
to send necessary particulars in
regard to Shrisha Karki, an icon of
Nepali cinema world, also is found
enclosed in the case file.
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on 4. The commission,

on 2061/11/3,
through dispatch No. 502, Protection
1581  corresponds to  Police
Headquarter, Naxal to inform the
commission as soon as possible
about the current status of the case
since it has come to know that the
police Headquarter has forwarded
the investigation process in culpable
homicide and actively carrying on the
search of the accused involved in the
death of Shirsha Karki on 2059/01/29,
8 o’clock mornings and found stated
the complete detail of which will be
informed later. This type of letter is
found enclosed in the case file.

Among the agencies corresponded as
stated in No. 1 and 2 above, it is seen
that the commission is found replied
by way of an acknowledgement
through dispatch No. 1533, dated
2059/7/6 of Home  Ministry
addressed to Police Headquarter,
Naxal. The letter contains the matter
that the particular as demanded by
the commission in regard to the death
of Shrisha Karki, an icon of Nepali
Cinema world be made available as
soon as possible.

In a letter received to the commission
on 2059/7/13, through dispatch
No. 317, from Police Headquarter
in regard to the incident the letter
describes that as per the FIR... of
deceased, she is found hung by tying
arope in iron rod came out as a spike
above the Staircase of her own home
about which the investigation was
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going on by this office, and about
the same time another FIR came to
register by ...of the deceased alleging
that because of publishing naked
photo of Shrisha Karki on 2059/6/23
in Jana Astha weekly (a vernacular)
giving heading of colorful night of
film city, she could not resist the
mental torture and saw no option
other than ruining her own life. So the
editor of that newspaper Mr. Kishore
Shrestha who published so deceitfully
be arrested and taken action under
chapter on Murder in Muluki Ain
(country code), the case registered
with the office on 2059/6/28 under
the heading suicide by hanging in
case No. 380 converted into culpable
homicide, the investigation process by
this office is intensively carrying on
as well as the search of the criminals
is actively being forwarded. The
overall detail of the action will be
presented later. The content as such
is found stated in the letter.

The FIR filed by the ... of deceased in
DPO on 5"Kartik 2059 by explaining
the matter that because of publishing
naked photo by animation giving
heading colorful night of film city
she could not resist mental torture and
saw no other way out besides to give
up one’s own life, compelled to loss
her life. The editor Kishore Shrestha
of that paper who so publishes
deceitfully. Therefore, his arrest and
action under Chapter on Murder
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in Muluki Ain (Country Code) is
requested. This act has violated her
woman rights, right to secrecy, right
to life etc. also have been violated.

It is found stated in a letter received
to the commission from Police IGP
office, Human Rights Cell through
dispatch No. 399, dated 2061/12/30
that a case of culpable homicide in
regard to the death of Shrisha Karki,
an actress of Nepali film, to which
the government of Nepal is plaintiff
by the FIR of..., and the editor of Jana
Astha weekly (vernacular) Kishore
Shrestha as the defendant, here in
this case, the attorney General has
released an order on 2060/10/29 that
for the time being no case could be
proceeded to any body and therefore,
the defendants are decided to let
loose in bail personal after making
them signed in a bond.

While considering upon the
complaint it has to be contemplated
about whether the issue raised in
the complaint is an issue of human
rights or not. The plaint registered in
the commission by complainant has
contended the matter that the reason
behind the suicide of Shrisha Karki
is to publish news in papers so as
to aggravate her social and moral
prestige and make repeated telephone
calls in threatening the life, liberty,
dignity, secrecy etc of a person, which
is solely a subject matter concerned
with human rights.
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the nude photograph
picture published in public medias
has been its key issue. The activities
motivated toward the human rights
protection should be victim-oriented.
Though the photograph appeared in
the paper is nude, however, it was
craffed through the use of technology
in which a naked body of any
other person was given the head of
Shrisha Karki through animation, the
complaint letter mentions. The police
had to carry an in depth investigation
into it but not found done so. Even
if Shrisha Karki had it on her own,
however, it does not sound that it
was done so in a public place so as
to have negative impact on social
order contrary to social norms and
values. There are no clues at hand
to establish this fact. Photograph
taken by any person secretly on his
own accord which has no social day
impact shall be purely private and
confidential matter. The constitution
of kingdom of Nepal, 2047 has given
protection to the right of freedom and
privacy. Photograph taken secretly in
a secret place so as not to effect any
other person should not be published
or communicated by none. The police
has to carry an effective investigation
into it. The matter was thus submitted
to Attorney General in accordance
with law by completing investigation
process, however, the said office
did not like to enter into the subject
matter rather decided so as not to
move the case.
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11.

12.

13.

Article 17 of Convention on Civil
and Political Rights provides for
right to privacy. On general comment
No. 16, 1988 the human rights
committee, interpreting that clause,
matters relating to individual private
are prohibited to inscribe or transmit
either through electrical, telephonic,
telegraphic or in any other forms. The
state, enacting appropriate legislation,
shall take in control for special
purpose. Such power is limited only
to such agency or authorities about
which the law specifies.

If any person commits any act
violating individual privacy as
defined in general comment, such
act appears to be an attack against
the personal secrecy of the person in
question. In order to prevent such act,
the state shall legislate law if there is
no such law, effect modifications,
if any, and create appropriate
mechanisms. Since Nepal is a state
party of the convention on civil and
political rights, it is the responsibility
of the government to comply with the
said treaty. Human Rights Committee
adopts these general comments in
the same vein as that of treaty in the
context of implementing the treaty.

In the context of this case, the
decision of the supreme court can
be taken as reference material in
which the Kathmandu district court
and appellate court, Patan issued
order to conduct check of the womb
of Annapurna Rana but the supreme
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court, going against such rulings
declares such check as a subject
matter of personal liberty and secrecy
and therefore, revoked the orders
of the original courts. The decision
has concluded that the body and
character of a person becomes the
subject of individual privacy. In this
case, the nude photograph of Shrisha
Karki has been published so as to
have impact on the life and character
of Shrisha Karki, hence no dispute
could be raised on the fact that such
an act is an issue of her privacy.

Likewise, the paper based events also
could be taken as violence against
woman. In Nepal, there are such
other events in which the male also
has had his photographs. In one event
no comments surfaces when a naked
photo of a film hero is published in
media but when the naked photo of
Shrisha Karki appears it draws heavy
comments and put her social prestige
at stake and becomes the reason
of her suicide. It is nothing but an
expression of violent attitude towards
women. All the rights and freedoms
mentioned in Article 2 of Universal
Declaration of Human Rights, 1948
are said to be enjoyed equally by all
without discrimination. In this case,
the right to privacy of Shrisha Karki is
found to have violated, the provision
illustrated in the said Article also
has been violated. The publication
of her photo in public medias also
can be understood as discrimination
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16.

against woman. Nepal has expressed
its commitments to enforce CEDAW,
Beijing Declaration and its Review
as well as other protocols relating to
International Human Rights.

It is an easily acceptable fact that
sexual abuse may cause negative
impact on physical, mental and
economic status. In this case, the
petition submitted to DPO by the...
of Shrisha Karki is found mentioned
that after the publication of her naked
picture, she looked fed up, worried,
opted to remain into closed doors,
sobbing; boycott food etc suggests that
she has had mental suffering. Even
before the publication of her naked
photo threatened through repeated
phone calls demanding money. This
shows that she was panicked also
from economic exploitation.

Article 8 of European Convention on
Human Rights, the rights related to
private life is respected and ensured.
European courts on Human Rights
have set up a mechanism to conduct a
comprehensive Jurisprudential study
in order to ensure right of privacy.
European union, through Directive
95/46 on the protection of personal
data has stipulated the matter that
the member states shall guaranty
their citizens by creating a statutory
mechanism for the protection of
personal rights relating to personal
data. The study reveals that the
implementation of such directive
order is taking place in countries like
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18.

Britain and France. For the protection
of right to privacy, there have been
built necessary statutory mechanism
in countries like America, Canada and
Australia. In the prospect of Nepal,
the right of Privacy is enshrined in
the constitution of the Kingdom of
Nepal as well as in current Interim
Constitution of Nepal, 2063. What are
lacking are the rules and regulations to
draw extensive interpretation of such
rights, their exercise and action when
they are violated. It is imperative for
the government to forward necessary
action.

Apart from this public medias ought
to disseminate remaining
within the prescribed boundaries
while disseminating any news except
in terms of social issues. It should

news

not flow information in a manner
that could devastate the life, liberty,
dignity, ethics, character etc of a
person. The media person should be
aware of the matter that no person
should sustain injury in the release of
sound, video, picture that concerns
with private life. In this incident the
Jana Astha weekly (a vernacular)
seems less sensitive. There is no
dispute on the matter that the media
world has greater importance in the
preservation of constitutional rights.

Section 14 (e) of Press and Publication
Act, 2048 had a clear provision
that the subject matter impairing
the public etiquette, decorum and
social order are prohibited to pubish
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in books or Newspaper/magazines.
If any person who publishes the
materials so prohibited such an
editor or publisher shall be punished
if the prevailing law so provides
for and Section 27 of the said Act
provides for a fine of not exceeding
Rs. 10,000/- or a punishment of one
year imprisonment or both. In this
case, the social and moral values of
Shrisha Karki has been injured by
this act of Journalist.

The subject matters such as
responsibility,  press freedom,
honesty, fairness, decency etc

comes under the journalists’ code of
conduct. International codes of ethics
on press digninty and morals issued
by Stockholm Conference in 1991,
contains provisions such as keeping
up privacy, decency and awareness
while using name and pictures. In
the Nepalese context, the journalists’
code of conduct, 2060 is issued
under Section 7 (b) of Press Council
Act, 2048. Section 3 provides for
the respect of humanity, human
rights and international relations,
responsibility of an editor, respect
towards right to privacy, whereas
Section 4 provides that no information
materials obtained by communication
medias or media persons with the
objective of distributing in the form
of publication or transmission or in
the form of news materials shall be
used in personal benefit or in the
benefit of any agency by not utilizing
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in public purpose, no information
shall be disseminated to incur further
pain to the aggrieved no news, photo,
video materials as to introduce the
name, address and identity in regard
to sexual offenses, social disregard as
well as hatred without the consent of
the aggrieved shall be published; no
naked, distorted and horror scenes and
pictures that creates frustration, hater,
fear and temptation, unconcerned,
indecent and producing excitement
to the society shall be presented. To
do anything that hurts in the dignity,
reputation, honor and life of any
person is called libel in the language
of journalism. Libel and Defamation
(Punishment) Act, 2016, defines
that libel is an act of publishing
and transmitting any information
or account with the objective of
deliberately incurring injury on the
honor and dignity of any person. If
any person publishes or transmits any
letter, symbol figure, picture or graph,
he will be punished with a fine of Rs.
5 thousand and an imprisonment of
not exceeding 6 to 2 years or both.

While going through the above
mentioned provisions, the publication
of naked photograph of Shrisha Karki
is a direct attack upon code of ethic
which the media world and media
persons had to abide by. Similarly,
there are clear grounds and reasons
present to put it in the status of a libel
case. It is the moral duty of every
journalist and communication medias
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to abide by code of conduct. Such
code of conduct released in national
and international level make the
journalism more decent. It the code of
conducts are not followed the media
world becomes indecent and may go
disseminating news in a wrong way.
As a result, society, nation and the
journalism sector itself would have
to smear. Therefore, it is expected
that the code of conduct is followed
by the journalists and media world.

From the standpoint of jurisprudence
justicedelayedisjustice denied. Inthis
case, the Attorney General decides
not to proceed the case because of
which the police becomes unable to
carry investigation and the deceased
family deprived of justice. It is also a
denial of justice. By this, it seems that
the principles of rule of law and the
concept of equality before law also
are challenged. Because of the failure
in the delivery of timely justice, the
government should be responsible
to provide adequate compensation
to deceased family. And if any news
came to publish by mistake, the
concerned news media and the media
person should be ready to correct
and take responsibility. In this case,
journalist Kishore Shrestha assured
of correcting mistake, however, such
correction is not witnessed in the file.
By this, the concerned newspaper and
Journalist found scared from taking
responsibility.
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22. While enjoying the freedom of

23.

communication and  expression
it should be the liability of all
communication medias to pay
due respect to the dignity, secrecy
and right to a decent life of other
persons. In this incident, the Jana
Astha (Vernacular) weekly is found
unaccomplished that duty.

Now therefore, the following
constitutional provision, law, rule and
international treaties and conventions
should be given focus in this case:

Provisions relating to right to
privacy of then constitution of
Kingdom of Nepal, 2047 (1990).

Provisions relating to right to
privacy contained in Article 17
of the convention on Civil and
Political Rights.

Provisions contained in 14 (e) of
Press and Publication Act, 2048
prohibiting the publication of
materials in books and newspaper/
magazines that injures in the
etiquette, ethics and social status of
the ordinary people.

Provisions contained in Libel and
Defamation Act, 2016.

Provisions contained in Section
3 and 4 of media code of ethics
issued under Section 7(b) of Press
Council Act, 2048.

Provisions imposing ban on
publication,recordandtransmission
of personal secrecy contained in
General Comment No. 16 1988 of
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24.

25.

Human Rights Committee and the
provisions made by the convention
on Torture and other barbarous,
inhumane or derogating treatment
or the provisions on convention
against punishments.

Rights against Torture and other
barbarous inhumane and derogating
treatment guaranteed by Article 5
of Universal Declaration of Human
Rights,

Provisions of CEDAW, 1978.

Since it is revealed that the suicide of
Shrisha Karki was occurred because
of publication of naked photograph
in Jana Astha Weekly, now it has
been necessary to conclude about
whether the medias and newspapers
have contravened the prevailing laws
and rules or not.

While considering on the basis of
facts mentioned in analytical part
above, a complaint is seen registered
with the Commission demanding
necessary action against the offenders
for sustaining physical and mental
torture even through the telephone
calls in threatening language and
publish news in an insulting way so as
to raise the moral question by Kishore
Shrestha of the editor of Jana Astha
weekly released from Kathmandu in
regard to Shrisha Karki, an actress
of Nepali film world. Through the
investigation upon complaint by the
commission she is known to have
committed suicide because her naked
photo was published in the paper that
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causes her mental disorder which
she could not resist. Even if it has
received from the Attorney General
in writing through a letter dated

implementation and  necessary
modification in the current laws and
rules to make the communication
sector responsible.

2061/12/30 that no case would be prepared by: Jeevan Neupane, Human

registered against any person in a Rights Officer

culpable homicide case run between

government of Nepal and defendant

Kishore Shrestha, but while analyzing Member Member  Chairperson

from the view point of human rights,
to come publish in newspaper that
sorts of photos are the acts contrary
to prevailing rules and regulations
pertaining to the communication
medias. While enjoying the freedom
of communication and expression
it should be the liability of all
communication medias to pay due
respect to the dignity, secrecy
and right to a decent life of other
persons. In this incident, the Jana
Astha (Vernacular) weekly is found

Done on 30"Shrawan 2067 BS

unaccomplished that duty. Now
therefore, it is hereby decided to
draw attention of Government of
Nepal, Press Council for effective
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National Human Rights Commission
Decisions

Honorable Chairperson Kedar Nath
Upadhyaya
Honorable Member Ram Nagina Singh
Honorable Member Gauri Pradhan

Petition No: 931 of the year 2068 BS,
Head Office

Subject: Domestic Violence

0 Symptoms like short times at sleep,
beat oneself, say that I will die after
killing the mother-in-law, walk out
crying at night, remain weeping
now and then etc are etc. indicating
the facts that the mental tension
is persistent. No person shall feel
depressed unless a critical situation
arises. When such things happen
from within the family members
such act comes under the domain
of Domestic Violence (Crime and
Punishment) Act, 2066. (Para No.
37)

(J Health is not only a state of being
unaffected by disease; the rights
related to health will be protected
only when a constant social,
mental and physical well-being is
accomplished. (Para 28)

(J The decision made on the
assumption thatthe personal secrecy
is concerned only with a man’s life
and behavior and recommend on
that ground for pregnancy test
exerting continuous undue pressure
is indisputably an act of violence
against woman. (Para 30)

0 All forms of violence against

woman hinder equal opportunity
particularly to of woman and others
in general. (Para 38)

0 Right to conduct Dbusiness,

profession and employment of one’s
choice is an economic right and to
create hindrance by her own family
members is nothing but an economic
violence against woman. (Para 46)

O The logic put forward by families

of respondent side for pregnancy
test could be regarded as sexual
violence against woman through
law and human rights perspective.
Any woman who is taking shelter
in maternal home for some time
because of the tension created in
her family, the blame put upon
her in character issue is not being
substautiated by any reason and
ground. There is no legal provision
in relation to character issue since it
is a subject matter associated with
ethics and social practice. (para 40)

O In today’s context, the violence

against woman, irrespective of
time and place have been accepted
at par with human rights issue.
The governments of a number of
countries have modified update in
their laws and rules fitting to the
time. (para 38)
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Married under old practice to ...
Singh, a resident of Kopundol on 18"
December, 2009 were living there in
a joint family. No children are born.
While consulted before marriage
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with his parents and member of the
family about inability to offer dowry,
no objection was exchanged and
performed the marriage. Bride and
bridegroom also were satisfied. Even
though, we had presented gifts as per
our capacity. We had given her some
cash amount which they snatched
immediately. Now she would have
no money needed.

After 4 days of marriage her mother-
in-law began abusing of not bringing
dowry in abundance and is creating
mental tension. The opponents are
restricting my ... to go out of home,
to claim somewhere, visit relative
frequently, the mother-in-law forbid
to cohabit and sleep together but
blame for unbecoming of baby, cut
telephone line and make contactless
and keep her inside and locked up the
door from outside. These inhuman
and inhospitable activities are being
demonstrated. Occasionally, there
happens  cohabitation  between
the spouse however the next day
they force to take anti-pregnancy
medicine. That’s why no pregnancy
has been possible, ... says.

As we know came to now these
negative developments we the
parents made several request to stay
in harmony, not to suppress encroach
and demonstrate such activities and
the attempts made for reconciliation
but all went in vain.

We came to know from her that on
1#Baisakh, 2068, morning 5-6 o’clock
she was beaten again in issue of
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S.

6.

dowry. She is hungry of her husband’s
love, sustained various tortures, and
deprived of her freedom. Since there
is no good relation with mother-in-
law and husband she is also ready to
get divorced and asked for our help
but we maintained that the divorce,
under Hindu tradition is an extra-
ordinary thing. So it would be better
to live in harmony as far as possible,
we advised. She is positive with us,
however, it has been difficult for her
to remain together since her family
forced her to leave home taking her
belongings. In the beginning father-
in-law was somehow positive to
her but now he is too, taking their
favour.

Defendants proposed for
marriage resistration several times
but appeared less cooperative and
not yet accomplished. Marriage
registration is a regular event but
has been impossible because of their
reluctancy. It may cause various
problems even in the days to come.
Now therefore, it is requested for
creating a harmonious relation and
live in a torture-free environment.
A complaint is received to the
commission as such.

Wwere

Actions taken in this regard by the
commission is found enclosed in the
case-file. There is also accompanied
the report containing activities of the
commission. The substance of the
report found as under.

The complainants came in the
office of the commission and
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informed that the relation between
wife and husband is getting worse
therefore, the family atmosphere
also  deteriorated. Since she
has suffered different physical
and mental torture please let us
know what sort of cooperation is
compatible from your side to get
the marriage relation separated.

The commission offered advice to
implement other possible tools for
reconciliation effort, prior to get
divorced.

The complainant was suggested
from the commission to apply to the
National Women Commission, local
police and District Administration
Office, Lalitpur.

The commission corresponds to
District Administration Office,
Lalitpur, Metropolis Police
Division, Lalitpur through a letter
dated 2060/1/20, dispatch No. 911
to provide needed cooperation for
appropriate action paying special
attention towards the peace and
security of aggrieved by collecting
information from the concerned
persons.

The respondents and parents of
the aggrieved were presented in
the commission’s office and held
discussions with the concerned
officials. Information were collected
verbally about the pros and cons. On
the basis of information received
from both side, they were requested
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10.

11.

to appear in the commission after
the problem is solved on the day
presented by DAO since it looked
appropriate for reconciliation.

On 2068/2/21 and thereafter
counselings were fostered through is
consecutive visits with the family of
the complainants and aggrieved.

Holding discussions with National
Women  Commission  member
Mohana Ansari and its Law Section it
was concluded so as to provide legal
advice to the respondents, inform
about the legal provisions and send
to CMC.

A discussion was held
commission on 2068/9/1 inviting
psychiatric Dr. Karun Kunwar from
CMC, unofficially. The respondent
was appeared in the preliminary

counseling but not when sent

in the

reminders, the aggrieved also was
not in contact but contacted later,
since the dispute has no such agenda
which could not be compromised,
the only requirement of them was of
a psycho-treatment. The consultant
opined that the respondent may have
harbored a mentality that both the
commissions are not in his favor.

The
through phone many times but did not
entertained. On 2060/10/12, a person
introducing him as her husband’s
elder brother lamented in call back
that he is suffering from stomach
problem  because the food she

respondent was contacted
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16.

prepared was more hot and spicy and
now is in India in course of treatment
and will contact after his return.

A meeting was held on 2068/10/12
with the complainant’s family and
advised to obtain further advice in
the coordination of National Women
Commission and CMC. After the
information of returning from India
in Kopundol residence is received
on 2068/11/27, she reached there on
19" but the door remained unopened
at the outset and goods
thrown, the commission notified
by telephone. While talking to the
hon’ble chairperson and member
Gauri Pradhan about what advice
and suggestion could be extended
from the commission, a verbal
instruction was made to that effect

Wwere

for monitoring, and a team of officers
form the commission reached the
home to monitor the incident.

Ansari, 2 people on behalf of
complainant and the were
present.

Members of both sides were

exchanging reciprocal abuses; a pair
of brief case was in thrown state.

Requests were made to both parties to
control the situation and resume talks
in a modest way over the conflicting
issues.

Both parties were using indecent
language to injure each other’s
prestige, therefore, were requested
to talk respecting others dignity and
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18.

19.

place their matters in an orderly
manner.

A common charge of both sides
was to tell a lie, the maternal side
is blamed in creating disturbance in
internal affairs, small things were
made larger and raise issues in one
or other pretext and violated family
code. These accusations were put
upon the maternal side in front if
monitoring team; and the maternal
side was blaming the respondents of
not fostering love, less care given to
the role of outsiders in the internal
intervention, used indecent language
to maternal side, unnecessary and
abusive language used so that the
aggrieved would sustain mental
torture.

Since there was no possibility of
holding discussion uniting both
parties in one place, this and that
of both sides were put separately
and discussed whereas the rest of
the members were not included in
the discussion. In order to provide
a chance of creating a favorable
environment for internal talks and
security, she was advised to go to
maternal home and stay there that
day.

Respondents and aggrieved side and
the members of their family were
found in monotonous environment.
Both of them were advised first to
present in National Human Rights
Commission on 2068/11/21 and then
in National Women Commission.
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Both were presented as above and
attempted for mediation. Models
and procedures to be applied in
mediation were adopted. Both parties
were instructed about the manner to
keep with for improving the relation,
behavior to be demonstrated and
about other possible measures.

The father of the respondent defended
that the daughter-in-law will not be
taken to the home without carrying
pregnancy test.

The commission tendered its opinion
that the respondent proposed for
pregnancy test and since this issue is
not an issue in which the state has no
role but between the individuals and
as issue where the violence against
woman is likely to be established
therefore, it seem to be an act contrary
to the convention on Abolition of
all forms of Discrimination against
Women, 1979 and such a behavior
the

would hinder reconciliation

practice, itself.

After holding consultation till 5
o’clock that day both parties were
allotted a 7 days due as per their
request and reached an understanding
to appear both parties in commission
on 2068/11/28, debate was held
about where to live either at home
or in maternal home, the father of
the respondent contacted in phone
at 5.39 PM and denied to take home
without carrying pregnancy test and
was demanded pregnancy to conduct
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25.

in the presence, the commission
cautioned that if such an act is done
in acquaintance it would be an act of
violence against women.

After a while again contacted from
the same telephone number and made
request to keep in maternal home but
reminded him not to encroach lawful
rights of ... However, the concerned
official passed an instruction that if
she goes in maternal home reaching
a consensus among family members,
the
objection.

commission will have no

Respondent’s father had a telephone
call to Mohana Ansari, member
National Women Commission and
proposed for pregnancy test as
well as requested her presence in
acquaintance during test gave the
information that was sent to sleep
in a neighbor’s flat down to their ...
was forbidden by mother-in-law to
prepare meal, the meal was taken
at home , ... was ready to carry
pregnancy test, when requested for
the same to ... seemed reluctant.
Thereafter ...was contacted through
phone and asked about what has
happened in improving the relation
and is there any plan or not to go to
women commission. ... is keptin own
home and because of the lack of time
of Mohana Ansari, no plan is at hand
about going in women commission.
Such was the information so far
received.
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29.

In regard to pregnancy test since she
has given consent on his own accord
to do so, advice was offered to settle
the dispute, and at the same time it
came to know that discussion within
the family about whether or not to
carry test is on.

A letter sent on 2070/3/12 through
dispatch No. 1283 to National
Women Commission found enclosed
in case file. The said letter states
the matter that a complaint was
registered in the commission
requesting for the improvement in
relation together with the creation of
a torture-free environment to live by.
The said complaint was immediately
forwarded also to National Women
Commission and Coordinated time to
time to expedite the problem solving
activities.

It has unofficially come to know that
the National Women Commission,
after conducting investigation upon
the said complaint has made both the
parties to consent in an agreement
as deemed necessary. The said
complainant registered in NHRC is
going to be submitted on 2070/3/13
for final decision; for this, the said
agreement is necessary to take as
reference, therefore, kindly send
that agreement to this commission
through a suitable communication
media as soon as possible etc.

The agency,
addressing to the National Human
Rights Commission, sends a letter
accompanied with the letter of NHRC

above-mentioned
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31.

32.

dated 2070/3/13, dispatch No. 1141
including the agreement reached
between ... and ... is received. The
agreement is found contained the
terms and conditions that the goods
to be returned and exchanged as per
their respective claims, the bride will
get Rs. 6,50,000/- as compensation
from the side of the bridegroom and
both consented for divorce.

The of the
complainant is a domestic violence.
It should be prevented. Please assist
in maintaining the good relation. The
respondent had a plea that she is a
liar and rude in manner. So, such a
relation would go in vain. No acts of
violence have been done from our
side.

main contention

The facts mentioned in the petition
accompanied to plaint, information
received from the conflicting parties,
discussion made with CMC, the
conflicting parties were called
for reconciliation. The discussion
expressed a desire for reconciliation
rather than getting divorced. She was
of the view that the situation after
divorce would invite a serious impact
on the family because it is a marriage
performed as per societal norms and
values. The only thirst was of getting
affection, goodwill and trust, she
maintained. Hence, it does not sound
that the complaint was filed to pull in
trouble but to improve the relation.

Minor disputes aroused in the family
would vanish on their own if the
members of the family became kind
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34.

and courteous. The issues rose by

. are the issues to come under the
scope of the family. The respondents’
claim of her rudeness have no ground
to stand.

Symptoms like shouting during
sleep, beat oneself, say that I will die
after killing the mother-in-law, walk
crying when it is dark, always remain
weeping etc. indicating the fact that
the mental tension is persistent. No
person shall feel depressed unless a
critical situation arises. When such
things happen from within the family
members, such acts come under
the scope of violence (Crime and
Punishment) Act, 2066.

Health is not only a state to remain
being unaffected by disease; the rights
related to health will be protected only
when a constant social, mental and
physical well-being is accomplished.
It is stipulated in ESCR general
comment®. In accordance also with

CESCR General comment 14 E/
C.12/2000/4:- The right to health is closely
related to and dependent upon the realization
of other human rights as contained in the In-
ternational Bill of Rights including the rights
to food housing work education:- human
dignity life non-discrimination equality the
prohibition against torture privacy access to
information and the freedoms of association
assembly and movement. These and other
rights and freedoms address integral compo-
nents of the right to health. In drafting article
12 of the Covenant the Third Committee of
the United Nations General Assembly did not
adopt the definition of health contained in the
preamble to the Constitution of WHO which
conceptualizes health as “a state of complete
physical mental and social well-being and not
merely the absence of disease or infirmity”.

35.

societal norms and values her family
had to express commitment for her
treatment. They appeared otherwise
which cannot be called natural.

The proposition raised by the
respondents’ family for pregnancy
test could be taken as sexual violence
against women in view of law and
human rights. A woman who is
taking shelter in maternal home
for sometimes because of tension
created at home; in such a situation
blame put upon her by own family
member raising character issue
cannot be materialized by any proof
and evidence. It has direct bearings
with custom and ethics, no legal
mechanism to put demarcation
line. However No.1 of chapter on
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However the reference in article 12.1 of the
Covenant to “the highest attainable standard
of physical and mental health” is not confined
to the right to health care. On the contrary
the drafting history and the express wording
of article 12.2 acknowledge that the right to
health embraces a wide range of socio-eco-
nomic factors that promote conditions in
which people can lead a healthy life and ex-
tends to the underlying determinants of health
such as food and nutrition housing access to
safe and potable water and adequate sanita-
tion safe and healthy working conditions and
a healthy environment. With a view to as-
sisting States parties’ implementation of the
Covenant and the fulfilment of their reporting
obligations this General Comment focuses on
the normative content of article 12 (Part I)
States parties’ obligations (Part II) violations
(Part III) and implementation at the national
level (Part IV) while the obligations of ac-
tors other than States parties are addressed in
Part V. The General Comment is based on the
Committee’s experience in examining States
parties’ reports over many years.
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husband and wife of country code
had a provision that if the husband
or wife had a sexual relation with
other man or woman, divorce may
be claimed. Apart from this, there are
no legislations to carry the character
test. The meaning of the claim made
by the respondents for pregnancy test
is that they have doubt that she may
have had physical relation with other
man but no evidences are furnished
by them in support of that claim.

From her part, she was ready to carry
pregnancy test but when asked the
husband for the same, he appeared
reluctant. This shows that they were
sustaining mental torture to her,
intentionally. In a similar case of
pregnancy test of Annapurna Rana,
the Supreme Court has dismissed the
orders of the lower court’s reasoning
that it is a subject matter of personal
liberty and individual privacy. This
precedent could be taken as reference
in this incident also.

The decision made on the assumption
that the personal secrecy is concerned
only with a man’s life and behavior
and recommend on that ground for
pregnancy test exerting continuous
undue pressure is indisputably an act
of violence against woman.

The respondent has contended that
she had an unavoidable habit of
weeping and telling the lie but at a
time when the efforts are underway
in improving the relation such an
assumption would not favor in the
betterment of relation.
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To propose for the sale
reimbursement of goods substantiates
the fact that he is not ready for
compromise. The saying that his

stomach disorder and going to

or

India for treatment is responsible
to her discourtstious behavior had
no ground to believe. Since he is
unable to furnish evidences that his
treatment could not take place in
Nepal. The reports and prescription
from medical institutions is not
produced, his claim appears nothing
but a mere accusation.

To surface a doubt that relation of
. with a woman named ... and to
sleep in different places indicates
that the relation was spoiled because
of sex reason. Because of the lack of
expertise to examine such things it
looks proper to be diagnosed from sex
psychiatric or family therapist. From
a woman named ... may have played
negative  reconciliation  process.
Sexual relation between husband and
wife is natural and imperative too for
family continuity and harmonious
relation. They themselves agreed on
the matter that no physical relation
has been established since a long
time. While taking this matter into
account, it is imperative to maintain
good relation between husband and
wife and its continuity though there
is no hard and fast rule in this regard.
What action or punishment would
inflict if no sexual relation between
the spouse could establish, or should



SDNHRC

Part 1

Vol 1

Baisakh 2073, B.S.

41.

42.

any of the party take responsibility
thereof, there is no clear law and rules
in Nepal in this regard but in France,
their civil and penal code had strict
provision where one should honor
the desire of other.’

Article 1 of Universal Declaration
of Human Rights provides that the
man is born free, and entile for equal
right and dignity, Article 2 provides
that all rights and freedoms are
equally enjoyable by all, Article 5
says no person shall inflict physical
torture and treated inhumanely and
degrading way, Article 12 no arbitrary
interference in one’s privacy, family
residence or correspondences shall be
made, no person shall be intervened
in his honor or reputation and shall
have right to remedy against

Such attack or intervention, Article
17, no person shall arbitrarily
deprived from his property, Article 19
provides every person right to faith,
freedom and expression. Likewise
Article 13 provides every person
right to a job, voluntary choice of his
employment and right of working
environment and security against
employment, Article 29 provides for
a duty of person towards his society.

..is prevented to enjoy without
hindrance the rights enshrined in
above - mentioned declarations, and
a member of.. family is found
demonstrated degrading behavior

Kantipur weekly, 2068, Ashwin 6,
mentioned in an article.

as
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to... family was witnessed during
monitoring. However, the reason
behind such a treatment can be
imagined that it was the result of

immediate situation.

Convention on the Abolition of all
Forms of Discrimination against
Women is the vital covenants in the
protection of rights of women. The
main objectives of the convention
are to abolish discrimination against
women and to maintain equality
between man and woman. Article
1 of the Convention declares that
the discrimination means any
sort of discrimination, boycott or
restriction on political, economic,
social, cultural, citizenery or any
other ground irrespective of marital
status or gender. The Convention in
its Article 6 provides rights against
sexual exploitation, Article 11 right
of employment, Article 12 right to
health, Article 13 right to economic
and family welfare, Article 16 right
to marriage and family. As per the
claim of the compainant, in this case,
it is mentioned that... is forbidden
to do any job and to have physical
relation between wife and husband.
As the commission presented both
sides and obtained information those
acts appear as if partially true.

In order to protect right of women
and maintain gender equality, Nepal
has expressed commitment towards
implementing CEDAW, Beijing
Declaration and its Review Paper as
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well as other documents on human
rights.

All forms of violence against woman
hinder equal opportunity particularly
to of woman and others in general.
The lack of
appropriate measures and indicators
to conduct audit of the violent

of development

activities against women and identify
them, the situation as such appears
equally sensitive to prevent violence
against women. Hence, the violent
activities against women by father
in-law, mother in-law, husband and
other members of the family has been
difficult to take into control. Issues
relating to dowry, sexual issues and
others are aggravating the rights of
women. These issues are raised also
in Beijing+5.

Domestic Violence (Crime and
Punishment) Act, 2066 has provided
the economic rights of women Right
to conduct business, profession
and employment of one’s choice
is an economic right and to create
hindrance by her own family members
is nothing but an economic violence
against woman.

European Convention on Human
Rights, Article 8 has respected and
ensured the rights related to private
life. European Courton Human Rights
hasdeveloped amechanismtoconduct
a comprehensive Jurisprudential
study. The European Union, through
Directive 95/46 EC on the protection
of personal data, 1996 has stipulated
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that all the nations are to develop
legal instrument and ensured the
citizens for the protection of rights
relating to individual privacy. The
study reveals that the countries like
America, Canada and Australia have
built necessary legal mechanisms for
the protection of individual privacy.
In Nepalese context, right of privacy
is enshrined in Interim Constitution of
Nepal, 2063. It cannot be considered
proper in view of current law and
constitution to undergo pregnancy
test of a person who is taking shelter
in maternal home because of the lack
of harmony among family members.
What is lacking is the rules and laws
to draw extensive interpretation of
rights provided in constitution or to
enjoy such rights and in regard to
the action to be taken of the rights
are violated. It is the government
to forward necessary action in this
concern. The matters mentioned in the
analysis part of the report seems to be
the basis for reaching the decision.

the
Commission

Since National ~ Women
should exercise the
principal jurisdiction in this issues
and the actions are being carried
out on receipt of the complaint, an
act of reconciliation along with the
terms and conditions also is found
accomplished on 2070/1/2 by the

initiative of the commission.

While considering upon the decision
to be reached it seems that a
marriage between a resident of sub-
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metropolitan city, Lalitpur..., and...
on 18" December, 2009 was settled
in a conventional way and were
living jointly. Because of not bringing
dowry she has sustained torture, a
complaint found registered in the
commission requesting to create a
between
husband wife and to pass life free

conducive environment

Since both the parties are found to
have accomplished reconciliation
in National Women Commission
2070/1/2 no further action seems
necessary to proceed in this regard.
Now therefore, it is hereby decided
as to keep the case in pending
after writing off the record of the
complaint.

of torture. During investigation into  prepared by: Jeevan Neupane, Human

the case by the commission they Rijhgts Officer

were offered a number a advice to
use other alternatives measures like

Member Member

possibility of reconciliation. But the Member Chairperson

parties expressed no interest to do as
suggested by the commission. The
enforced relation would create the
aggrieved further tension which could
breed an unforeseeable consequence
with no possibility of developing
good relation, the complaint was
suggested to submit petition in
National Women  Commission,
Local Police, District Administration
Office, Lalitpur as well as the Court.
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Done on 13" Asar, 2070 BS.
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National Human Rights Commission
Decisions

Hon’ble Chairperson Kedar Nath
Upadhyaya
Hon’ble Member Ram Nagina Singh
Hon’ble Member Gauri Pradhan
Hon’ble Member Dr. Leela Pathak
Hon’ble Member Dr. K.B Rokaya

Petition No: 3057 of the Year, 2062 BS
Head Office

Subject: Disappearance and Murder by
security officials.

be protected in accordance with
law and no person shall be taken
his life in an arbitrary manner, as
well as common Article 3 of Geneva
Convention also has been violated.
(para 19)

(3 Articles 12 (1) of the Constitution of
Kingdom of Nepal, 2047 (1990) had
contained a provision that no person
shall have his personal liberty
infringed. The same provision is
articulated also in Article 12 of the
Interim Constitution of Nepal, 2063
(2007). Here in this case, the security
workers is found violated the
provision contained in Section 12 of
Civil Rights Act, 2012 which states
that no person shall be taken his
life and infringed personal liberty
except provided in law. The motive
of the security workers to take any
person in hostage unlawfully and
kill him, and then hide the incident
is the proof of grass violation of
human rights. Besides violating
domestic law mentioned above,
it has violated Articles 6 of the
Convention on Civil and Political
Rights 1966 which provides that
every person shall have inherent
right to life and such right shall
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Hari Prasad Bolkhe, a resident
of Phulbari VD C Ward No. 8,
Kavrepalanchok district is arrested
from Banepa by security personal
on 2060/9/12 and not traced. In that
regard an application of...on 2062/4/1
for his release, an application of...on
the same matter on 2063/3/4 and an
application sent by Nepal Human
Rights Organization on 2063/3/31
as well as an application of... of the
aggviewd on 2063/3/10 is found
received in the commission.

On receipt of complaint in the
commission, correspondences made
to the Ministry of Defense and
Ministry of Home and Nepali Army
Human Rights wings as well as Police
Headquarter Human Rights cell also
for action. Home Ministry, replying
the letter, Hari Prasad Bolkhe was
in confinement under Terrorist
and Destructive Act (control and
Punishment) ordinance was released
on 2060/1/18 and was in monthly
Parole of District Police office was
to appear on 2060/9/24 did not do so.
A report presented by a committee
formed to conduct enquiry and submit
report by exploring the reality about
the persons said to have disappeared
by the state is disclosed from a letter
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of District Administration Office,
Kavrepalanchok dated 2061/6/6
and stated the matter that, there is
no record of his arrest by police on
2060/9/12. A letter sent by Nepali
Army in this respect is found stated
that Nepali Army has no information
about the arrest of Hari Prasad Bolkhe
nor about his entanglement in any
other incidence.

The team of the Commission when
conducted the field study on this
matter on 2063/3/13 the man was
arrested by security men and made
him walk in different places of
Kavrepalanchok district, and in
that course, he was taken to Chalan
Ganeshthan-1 on 2060/11/4 and
killed there and known that his dead
body was burried in jungle. On the
basis of information when searched
around that area, a corpse is traced
there in burried condition, reported
the team.

Asperthe decision of the Commission
dated 2063/3/18, a team consisting
also of forensic specialist were
deputed to conduct study and field
observation, excavate and examine
the corpse, prepare report about
nature of the place of occurrence as
well as the condition of the corpse,
to make signed in a bond with the
people acquainted with the incident
and obtain information from the
local administration and submit
information about the investigation
done from 2063/3/20 to 2063/3/21.
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The task of testing the unearthed
corpse is completed and received the
corpse from TU Teaching Hospital,
Mabharajgunj on 2063/5/8 and handed
over to the relatives of the aggrieved
whereby the family of the deceased
performed his last rites according
to their customs and tradition in
Phulbari VDC, Ward No. 8 on the
same day, the report mentions.

The autopsy report submitted by TU
Teaching Hospital Forensic Medicine
Department, Maharajgunj has stated
the reason of death of the deceased
due to gunfire injury to Pelvis. On
the basis of the report of autopsy ...
of the person respected as victim
and History/Exhumation findings
given by National Human Rights
Commission as well as autopsy
findings, the dead body so recovered
is of Hari Prasad Bolkhe, aged 35,
resident of Phulbari VDC Ward No 8.
The report further mentions that the
two identity cords recovered from
the dead body is verified that the
dead body is not of other persons but
Hari Prasad Bolkhe itself.

The bullet cartridge and explosives
traced during dead body examination
is sent for examination in Police
Scientific ~ Laboratory,  Ballistic
Department, the report sent on
2063/5/5 to commission to that effect
is stated the matter that the said
cartridge is inscribed “SG (Grain)
rise lead pellets of 12 bore shotgun
cartridge.”
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In the statement recorded from...,
resident of district... municipality...in
the presence of the commission team,
he was arrested in the month of Kartik,
2060 and kept in Panauti barrack.
Hari Prasad Bolkhe has brought there
in army uniform and from that he and
Hari Prasad Bolkhe were..., taken to
the journey of Khopasi, Kamidanda,
Phalametar, Dhungkharka and so.
After 4/5 days travel, the latest night
they made to sleep in a 3 storey
house located at Dhungkharka. The
next day, all of us were made walk
separately and arrived in the down
hill path of Dhungkharka, there heard
firing of bullet, the security workers
remained firing until they came to
Khopasi... was continued bringing
him at Khopasi but Hari Prasad
Bolkhe could not be seen, when asked
to the security men they claimed he
is released but when listened when
they talked they said one is left
behind. After taken to barrack, I was
asked, would you go to serve food to
Bolkhe, I said yes. They again said
no you need not go because you may
quarrel. Then I guessed he was killed,
states the man.

In a document made by..., district...
VDC..., Ward No..., age... in front
of the team of the commission that
around 6.30 morning of 4" Falgun
2060 as I was smearing the house, |
came to hear a noise of bang-bang;
then as I was in the tap, a troops of
security men in green uniform were
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going down towards path. They took
their way. Nothing is known thereafter
in that incident, he mentions.

Likewise, in a document made before
the investigation team of commission
by a resident of district..., was found
mentioned that on that very day [ was
outside the home to wash my face.
I heard that the security men are in
the village. Coming little up ahead
I saw security men with arms and
uniform along the way. The number
was above 50/60. They were heading
towards Ganeshthan from Mulkhola
above. It is heard of someone falling
down. After ceasefire they headed
towards Ganesthan, telling that
this is the way to bury if Maoist is
sighted. So notify us, if any. In that
incident one person is killed and the
dead body was burried in a jungle
named Sallakophed. Such rumour
was spread in the village.

In a document made before the
investigation team of the commission
is mentioned that by..., age...VDC...
district... that around 6.00 O’clock in
the morning of the day on which is
the incident occurred, the uniformed
security men in arms in 70-80 number
were coming to Parthali Bhanjyang
from Lanku and Dhungkharka. I
was arrived there from home to
go... security men moved straight
towards Ganesthan. I was going in
bus towards... I heard a sound of
gun fire. We the passengers of the
bus calculated that the men killed
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are Maoists. We stopped bus. After
5 minute the bus moved ahead and
when reached near a house of..., the
security men stopped the bus and
carried checks. After leaving the
bus I moved to... Above the road of
a place named Sallakophed situated
at Mulkhola, a piece of shawl of
woman was seen. It was heard that
an outsider is killed.

In a Statement recorded by..., a
resident of... municipality... district,
in front of commission team mentions
that it was the last week of the month
of Magh, early in the morning, he
was about to leave home to attend
in parole in Gorakhnath barrack.
Panauti, the army came at home
and said to come in late afternoon.
I reached there at 5.00 p.m., offered
me food in 6 O’clock. There... was in
detention also with another person.
I think they are prisoners. I was not
familiar with him. About 8 p.m. the
army took me and that person in the
mission, we 3 made to wear army
dress and carry their luggage.

After reaching at 4 am in Kamidada,
the security forces made us stay there
in the ground till mid day. Around
the midday, when called by the name
of Hari Bolkhe, it came to known
his name. Security men arrested the
teachers in Kamidada and release
later. There a woman of 42 year age
also sustained abuse. We took food at
her home and had night hold reaching
in high altitude atop Mahabharat
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Mountain. In Kamidada Maoists
explode bomb. Maoists ran away.
The lieautinent threw that bomb in
the center of we three saying it is
from Maoists but the bomb did not
explode. Later ..., made to explode
bomb, forcibly. We were taken to
Phalametar, in Kavrepalanchok. We
took lunch there and passed night
in house in front of the school, the
Taldhunga. The next day we made
to destroy gates constructed by
Maoists. Along the bank of Bagmati
river 3 people were carrying rice. The
security men snatched the rice saying
that it is for Maoists. The porter the
rice beaten up and let go. From there
we were taken to a place named
Majhigaon.

There the lieutenant and Police
consumed... Then we were taken to
Milche. There the local girls were
notoriously abused. The soldiers
had consumed... That night we kept
in Milche School. We made to walk
2.00 p.m. at night and said to open the
door of a house in the morning. Asked
to give introduction of the Maoist
who used to come there. We took
to a place named Chyamrangbesi.
Around 5 p. m., we left the place
and reached Dhungkharka at 11 p.m.
There we passed night in a boarding
school located alongside the road.
We made to awoke at 3.30 a.m. in
the morning and reached Parthali at
5 a. m. We were taken down toward
path from Sallaghari. I and... make
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to stay at a house of..., there. In the
jungle above heard the sound of
gunfire. Many rounds of firing was
heard. Entire jungle was surrounded
by the army. Hari Prasad was not in
our Company from Dhungkharka,
Army had continued firing till it
comes Khopasi. It was the order of
lieutenant. Arriving at the house of...
in a place named Sallakophed the
lieutenant consumed...with garlic
mess up. The incident was taken to
Bhimsnesthan asked to put out the
army dress and 5.00 pm I reached
Gorakhnath barrack, obtained the due
date and came home. Hari Prassad
was not known by me before. I came
to know only after we made to walk
in the mission together.

After getting to Milche lieutenant
Babu Ram Thapa asked about what
job he used to do . He replied he is
involved in Christian mission in
Rs 7000 and acquired education of
IA level. When asked why he was
involved in Maoist he said because
of Maoists pressure he was involved
in the organization. How did you
arrested asked the lieutenant he
replied that his opponents made him
to arrest. We also had chance to talk
with him there. He lamented that his
own man of the village made him
arrest this time. Earlier too, the man
did so since there was a land dispute
with him. We were together while
passing night at Dhungkharka but
we could not meet thereafter. Later,
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while going to present in Parole in
Goraknath barrack security men
asked did not you go to meet Hari
Prasad ? If you would go I will
arrange the meeting, he used to say.
It is the lieutenant himself to describe
their episodes.

As the investigation team of the
approached the
lieutenant working in Shatrumardan
battallion, Bahrabise, Sindhupalchok
and asked for the information about
the incident he is found maintained

commissions

that a joint patrolling team of security
forces consisting of 35 people of then
Royal Nepali Army and 5 people of
police was reached in different VDC
of Kavrepalnachok district for 6 days
from the last week of Magh to the first
week of Falgun. The joint team was
headed by him whereas the police was
led by sub-inspector Man Bahadur
Gurung. In that course the detainee...
and... of Kavrepalanchok were
assembled in the mission to identify
the Maoists. Confrontation was taken
place in Lamidada with Maoists,
however, no casualties witnessed
and released there, two were arrested
and released, no confrontation took
except in Kamidada. The pattrolling
team reached Kamidada, Dadapani,
Taldhunga, Milche,
Khajuri, Narayansthan, Dhungkharka
and was arrived at Panauti. The
last night hold was taken place
Dhungkharka. No confrontation was

Phalametar,

taken place other than in Kamidada
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nor fired bullets. He seemed unaware
of Hari Prasad Bolkhe’s arrest or his
death.

When the team of the commission
asked the police constable Khadga
Raj Lama about the incident he
maintained that at the time of
incident he was working in District
Police Office, Kavrepalanchok and
was remained as duty observer,
the deputy inspector of police was
Keshari Raj Ghimire and major
Krishna Dhwaj Thapa. My name was
published in medias alleging me of
arresting Hari Prasad Bolkhe. The...
of Bolkhe has requested me to help
in releasing Bolkhe but because of
my inability to do so she has blamed
me. Warrant needs while in arrest and
handover. In the lack of such warrant
it is substantiated that no arrest was
made. At the time of occurrence of
incident I was in Banepa in course
of duty. I am not involved in the
incident, he claims.

On the basis of ante mortem date
obtained by the commission prior
to digging out of dead body, the
corpse excavation report as well as
post-mortem report has substantiated
that the dead body unearthed from
Kavrepalanchok district Ward No. 1
Ganesthan on 21%, 2063 is of Hari
Prasad Bolkhe, resident of Phulbari
VDC Ward No. 8 of Kavrepalanchok
district. The complaint filed by...
clearly indicating the culprit,
eyewitnesses interrogated in course of
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investigation and the saying of local
gentlemen as well the respondents
Hari Prasad Bolkhe was arrested on
12nd Poush, 2060 by the security men
in civic dress, kept in detention in
Shatrumardan barrack, Dhulikhel in
the state of disappearance prohibiting
to meet and contact by any body else
who taken to army barrack situated
at Panauti in Kavrepalanchok
district and then a team of security
force of army and police deputed
from the last week of Magh to the
first week of Falgun assembled
3 civilian persons including Hari
Prasad Bolkhe and accompanied
them with team and made to walk
them for 6 days through different
remote villages like Kamidanda,
Dadapani, Phalametar, Taldhunga,
Milche, Khajuri, Chyamrangbesi,
Narayansthan, Dhungkharka etc in
Kavrepalanchok district and on 4%
Fulgun 2060 Hari Prasad was killed
and burried him in the middle of the
jungle in a place named Sallakophed
by not performing death rituals of
a man and concealed everything by
maintaining no record of the incident
and thus made the person completely
disappeared. In this incident, Police
Constable Khadga Raj Lama who
unlawfully arrested a person, major
Krishna Dhoj Thapa, chief of
Shatrumardan barrack, Dhulikhel
who unlawfully detained a person and
made him disappear and captain Babu
Ram Thapa of Gorakhnath barrack,
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Panauti who has headed the mission
and took hostage of civilians and
made wander and finally finished his
life are found responsible in all these
activities. They instead of protecting
the life and liberty of the citizens
by fulfilling their duties assigned to
them by law rather found indulged in
the act of violating human rights.

Now therefore, it seems that those
security men, who ordered to kill a
person taken in their hostage and
those who implement the directive
order, conceal the incident and made
disappear of persons should be
indentified and taken action under
law on the basis of their individual
accountability.

Articles 12 (1) of the Constitution
of Kingdom of Nepal, 2047 (1990)
had contained a provision that no
person shall have his personal liberty
infringed. The same provision is
articulated also in Article 12 of
the Interim Constitution of Nepal,
2063 (2007). Here in this case, the
security workers is found violated
the provision contained in Section
12 of Civil Rights Act, 2012 which
states that no person shall be taken
his life and infringed personal liberty
except provided in law. The motive
of the security workers to take any
person in hostage unlawfully and kill
him, and then hide the incident is the
proof of grass violation of human
rights. Besides violating domestic
law mentioned above, it has violated
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Articles 6 of the Convention on Civil
and Political Rights 1966 which
provides that every person shall have
inherent right to life and such right
shall be protected in accordance with
law and no person shall be taken his
life in an arbitrary manner, as well
as common Article 3 of Geneva
Convention also has been violated.

Mr. Hari Prasad Bolkhe aged 38,
resident, Kavrepalanchok district,
Phulbari VDC Ward No 8 arrested on
2060/912 by security men and made
him walk in the security mission is
substantiated also from the statement
of the eye-witnesses and found died
while under control of the security
men, the Police Constable Khadga
Raj Lama, major Krishna Dhoj Thapa
of Nepali Army and Captain Babu
Ram Thapa who were involved in the
incident are subject to legal action.
Now therefore it is hereby dicided
to send the government of Nepal
in writing to initiate legal action
in criminal offense against those
Also, a compensation
300000/-  to the
dependants of the aggrieved could
recommended under Rule 17 of

persons.
amount of Rs.

National Human Rights Commission
(Complain, Action and Compensation
Determination)Rules, 2057, however,
an amount which the government of
Nepal has provided to the dependants
of the deceased of other incidents
seems rational and reasonable also
to the family of the aggrieved of this
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incident therefore, dicided to send in
writing to government of Nepal to
that effect. Let the information of this
decision be served also to the victim.

Prepared by: Basudev Bajgain, Human
Rights Officer

Member Member Member

Done on 24" Jestha, 2065 BS
(X X J
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National Human Rights Commission
Decisions

Honourable Chairpers Kedar Nath
Upadhyaya
Honourable Member Ram Nagina Singh
Honourable Member Gauri Pradhan

Petition No: 867/408 of the year 2066
Regional Office, Kaski

Subject: Child Abuse

(J The local government is not
competent to punish the guilty
involved in the child abuse and
threatening to school. Although
the agreement is reached between
perpetrator, guardian and school,
however, such cases can take place
again. So until the child right
violator is not punished under law,
the impunity may prevail. (para 6)

(O If the perpetrator is a teacher and
he is under injustice he should
opt for going to judicial authority
however, found involved in the
act of disturbing the peaceful
environment of school. It's the clear
abuse of child right. (para 7)

1. Shridhar Giri, a lower secondary
school teacher in... academy, district
Kaski uses troublesome words to girl
students by touching their various
body parts and indulged in sexual
abuses. The school administration is
informed on 2066/3/9 by the students.
Parents of the students also demanded
action. The school administration
called a meeting consisting of
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guardians, students and teachers.
During discussion the teacher is
known to have demonstrated bad
conduct and in disciplinary treatment.
The school administration expelled
him from school. Then an English
teacher of that school named Raju
Sharma launched a protest threatening
to close down all the academic
programs and pressurized to reinstate
the expelled teacher involved in bad
conduct, the students are asked for
excuse, either. Indulged in agitation
putting such demands, the students
and guardians laid strong pressure,
the school expelled the teacher Raju
Sharma from the service, too. Then
he came up with program like sitting
in threaten students reaching their
home each attempting to deteriorate
the academic
Therefore, a complaint to have taken
necessary initiative for the guaranty
of fundamental rights of students
and security is found received on
2066/4/23 in regional office of the
Commission, Pokhara
forwarded investigation action.

environment.

and was

In regard to the incident mentioned
above the regional office of
the commission, Pokhara has
corresponded a letter on 2066/4/25
to District Administration Office,
Pokhara, District Education Office,
Pokhara and to District child welfare
office Pokhara requesting to make
the necessary information available.
In this way, the preliminary action
proceeding is found forwarded.
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3.

By virtue of a letter dated 2066/4/30
of District Child Welfare Committee,
Kaski it came to known that the
representatives of that committee
conducted the field-base study
on 2066/4/19 and enquired to the
school administration, other teachers
as well as the girls students said to
have victimized. On the basis of
the information collected from the
enquiry, it was concluded that a
fair probe should be conducted in
regard to the abuse said to have done
to the girl students together with a
monitoring on their rights violation.
Then the District Child Welfare
Committee, Kaski corresponds
to the National Human Rights
Commission, western regional office
on 2066/4/20 requesting for monitor
and to the District Education Office
on 2066/4/22 for creating a child-
friendly environment in the study.
Also, as per the letter dated 2066/4/32
of District Education Office, Kaski
“the said teacher Shridhar Giri has
already been expelled from the school
service and the teachers concerned
with this matters are also warned.
Therefore, the academic environment
of the school is sound and running
classes smoothly.”

This office is found conducted field-
based monitoring on 2066/5/5 and
2066/5/10 in regard to the incident. In
course of monitoring the main gate of
the school is locked up, the guardians
in 50/60 number were debating over
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the matter standing at the gate, when
looked into the school from the wall
lying behind the school, students
were seen reading in the class rooms
but they were seemed fully upset
because of the environment outside.
According to the school-Principal the
situation as such is that the students
were made to enter into school
through the compound wall of the rear
in the effort of guardians and school
administration after the agitators left
the place in the morning. Likewise,
the teacher of... academy, Shridhar
Giri has abused particularly the girl-
students and when he made to gone
from school, NCP (Maoists) cadres
YCL created obstruction sitting at
the gate of the school agitating and
deprived the students from their rights
to study in a peaceful environment,
there has been created a situation
of physical assault between the
guardians and CPN (Maoists) cadres
over a debate of operating the school
and spread fear of blasting bomb in
the school, the police administration
remained silent spectator, the peace
and security of school and students
could not be maintained therefore,
it is requested to play role of a
facilitator to resolve the dispute and
for the protection of students rights
to education and maintain necessary
peace and order situation as soon as
possible is enclosed in the case-file
so as to recommend the government
of Nepal to that effect.
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5.

Principal of the school was contacted
on 2067/10/11 and enquired the
current situation. He briefed that
guilty teachers were taken action
and expelled from the school. A
meeting was held between school,
guardians and the agitating party
and has resumed the class through
understandings. Now the school
environment is calm and quiet. So
the principal verbally informs that no
further action is so far required. Please
kindly have the case finalized.

The monitoring report of the regional
office of the commission, Pokhara
and through the study of the case-file,
the teacher Shridhar Giri is found to
have abused the girls students and
the perpetrator, the teacher is taken
action and expelled from school
service. After his dismissal from
the teacher’s post, he and his allies
of the same school and from the
teacher’s organization went against
the decision of the school and the
allegation made from the student. The
local government is not competent
to punish the guilty involved in the
child abuse and threatening to school.
Although the agreement is reached
between perpetrator, guardian and
school, however, such cases can take
place again. So until the child right
violator is not punished under law,
the impunity may prevail.

If the perpetrator is a teacher and he
is under injustice he should opt for
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8.

going to judicial authority however,
found involved in the act of disturbing
the peaceful environment of school.
It’s the clear abuse of child right.

Now therefore, teacher Shridhar
Giri, who was indulged in abusing
more than 20 girl students of...
academy, district Kaski in classroom,
touching their sensitive part of the
body and sustaining torture to them
is taken action and dismissed from
the school administration. After
his dismissal, some other teachers
also found to have incurred mental
torture to the aggrieved girl students,
a complaint was filed on 2066/4/23
in the commission. Through the
investigation of the commission it is
found that the guilty teacher Shridhar
Giri was given retirement from the
school administration and were
warned the other teachers. At present
the academic condition of the school
is found running smoothly. However,
the school environment is found
some what worsen due to the indecent
words used to the girl students and
committing an offense of sexual
abuse by touching their body parts by
teacher Giri. Although the problem is
solved by reaching an understanding
through the mutual talk, however,
such an illicit act of the teachers
themselves is not a positive symbol.
For this, the commission has made a
policy level decision on 2067/9/11 to
implementthe Child Protection Policy
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and has recommended to the office
of the Prime Minister and council
of Ministers on 067/11/4 through
dispatch No 754, now therefore it is
hereby decided so as to inform the
Ministry of Education, government of
Nepal to enforce the Child Protection
Policy, immediately.

Prepared by: Yashoda Banjade, Human
Rights Officer.

Member Member Member Chairperson

Done on 31% Asar, 2068 BS

(X X4
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Central Office

Harihar Bhawan, Lalitpur

P.O. Box No.: 9182, Kathmandu
E-mail: nhrc@nhrcnepal.org
Phone No.: 01 5010015, 16, 17, 18
Website: www.nhrcnepal.org

Fax: 01 5547973, 5547975
Hotline: 5010000

Regional Offices
Biratnagar, Bargachhi chowk
Phone No.: 021 461931, 461093
Fax: 021 461100

Janakpur, Devi Chowk
Phone No.: 041 527811, 527812
Fax: 041 527250

Pokhara, Janapreya Marg
Phone No.: 061 462811, 463822
Fax: 061 465042

Nepalgunj, Shantinagar
Phone No.: 081 526707, 526708
Fax: 081 526706

Dhangadhi, Uttar Behedi
Phone No.: 091 525621, 525622
Fax: 091 525623

Sub-regional Offices
Khotang, Diktel, Phone: 036 420284
Rupandehi, Butwal, Phone: 071 546911
Jumla, Khalanga, Phone: 087 520222
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