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Foreword

In fulfillment of its mandate, the National Human Rights Commission has
monitored and investigated cases of human rights violation concerning
people’s civil and political rights ever since its inception at the peak of
conflict in Nepal, and has continued to do so during the post-conflict
period.

Having realized the absence of opportunity for the enjoyment of basic
rights of people to be the root cause of conflict in the country, NHRC,
since its early days, has prioritized the Economic, Social and Cultural
Rights ( ESCR) of the members of marginalized and vulnerable groups
having due consideration to other rights as well. As envisaged through
NHRC's strategic plan, these rights are crucial to address the issues of
the citizens who have been alienated and uplift their impoverished life
standard. Failing to address the issues as such would hinder the peace
and stability. | am of the opinion that citizens can feel the fulfillment of
their rights when they enjoy the basic rights such as ESCR in real sense.

In this regard, it is worthwhile to mention here that NHRC has received
numerous complaints on the incidents of violation of ESCR along with
the Civil and Political rights that have been taking place in different
corners of the country.

The development of indicator of monitoring economic, social and cultural
rights in Nepal is a praiseworthy initiative. NHRC is pleased to pioneer
this endeavor focusing mainly on five different rights viz. Right to Food,
Right to Housing, Right to Health and Right to Education and Right to
Work provisioned in the constitution and their implementation.
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| express my heartfelt thanks to the working group on ESCR Indicators for having devised
the vital tool as deemed necessary for long. | hope the indicators, which are aimed at
bridging the long felt gap, would be very much useful tool for the policy makers (State
Actors), rights activists and human rights defenders to reinvigorate their efforts to work
on the issues of ESCR of the citizens.

Thank you

Kedar Nath Upadhyay
Chairperson
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Foreword

Lack effective enjoyment of economic, social and cultural rights (ESCR)
by the members of marginalized and vulnerable groups such as women,
children, Dalits, indigenous peoples, religious and sexual minorities and
persons with disabilities, to name a few, has widely been recognized as
one of the root causes of the conflict in Nepal. This is well reflected in
the Interim Constitution of Nepal 2007 and the Comprehensive Peace
Agreement (CPA) signed between the Government of Nepal and the
Unified Communist Party of Nepal (Maoists) in 2006. Both instruments
underline the need to economic and social transformation. Continue
failure to address that root cause may negatively affect the fragile peace
in Nepal.

Moreover, non-enjoyment of economic, social and cultural rights in Nepal
these population groups is linked to discrimination and inequality deeply
rooted in the Nepali society for ages. This must be corrected for building
a society that respects and upholds human rights of all-- a society that is
envisaged by the Interim Constitution and the CPA.

United Nations Office of the High Commissioner for Human Rights in
Nepal (OHCHR-Nepal) has identified ESCR and combating discrimination
as one of the priority areas since 2008 and has been strengthening
capacity of the national stakeholders to deal with violation and denial
of ESCR. Unlike civil and political rights, monitoring economic, social
and cultural rights requires certain tools and methods which most of the
stakeholders in Nepal rightly voiced as lacking part while interacting with
my Office.
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This User’s Guide on indicators is result of the interaction and collaboration between
OHCHR-Nepal and stakeholders. The indicators proposed in this Guide, which translate
the legal narratives contained in the international human rights standards-- International
Covenant on Economic, Social and Cultural Rights (ECESCR) in particular-- into attributes
and quantifiable measurements that are tangible, can be a useful tool for stakeholders
involved in the protection and promotion of ESCR in Nepal.

| hope, with the proper use of these indicators, the national human rights institutions,
the Government and civil society organizations will be able not only to monitor the level
of realization of ESCR, but also to set a time-bound goals and benchmarks to effect
progressively the full realization of ESCR for all sections of society in Nepal.

With the promulgation of new constitution, which one can expect better incorporation of
measures for the protection of ESCR, the significance of these indicators will be further
increased.

| would appreciate the commitment and patient labour of the members of the Working
Group on ESCR Indicators for developing this monitoring tool in coordination and
support of my Office.

Thank you.

Jyoti Sanghera, Representative, a.i., OHCHR-Nepal
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Preface

Effective monitoring of economic, social and cultural rights (ESCR) is an
essential but equally challenging task in both developed and developing
societies. Nepal is not an exception to this. One of the reasons is lack
of appropriate tools and methods that cater to the needs of the actors
involved in it. This User’s Guide is an attempt to bridge this gap.

Developed by the Working Group on ESCR Indicators, under the initiation
and coordination of United Nations Office of the High Commissioner
for Human Rights in Nepal (OHCHR-Nepal), this Users Guide contains
structural, process and outcome indicators to monitor the rights to
adequate food, housing, health, education and work in Nepal.

The Working Group hopes that the indicators which require authentic
and disaggregated data will help the national institutions, civil society
and human rights defenders effectively assess whether the realization of
ESCR in Nepal is progressive, stagnant or retrogressive.

The Government could use the indicators to assess the effectiveness
of its periodic plans and programmes relating to ESCR. On top, the
indicators will help the national actors, particularly the Government to
engage with the UN Committee on Economic, Social and Cultural Rights
(CESCR) in a constructive and fruitful manner to advance the realization
of ESCR in Nepal.

The preparation of this Guide was encouraged by the words of the former
UN Special Rapporteur on the right to health, Prof. Paul Hunt who said
in 1998: “Indicators and benchmarks have an especially important role
in relation to the shifting State obligations implicit in the concepts of
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“progressive realization” and “maximum available resources”. Indeed, without human
rights indicators and benchmarks, it is difficult to see how these elusive concepts can
be effectively monitored."*

As this User’s Guide seeks disaggregated data on indicators, it will help the actors
capture status of discrimination and equality in relation to enjoyment of ESCR in Nepal.
The indicators will also help stakeholders strengthen accountability for the violation and
denial of ESCR which remains a challenge to overcome for the respect, protect and fulfill
ESCR.

Working Group on ESCR Indicators
Kathmandu, Nepal
September 2011

1 Professor Paul Hunt was Special Rapporteur on the right to health from 2002-2008 and made the
above mentioned statement in a background paper submitted to the CESCR on 30 November 1998,
E/C.12/1998/11.
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International Covenant on Economic, Social and
Cultural Rights

International Labour Organisation
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Village Development Committees



gferea &9

T feadiTeter St

ST HATRIEHR T TGP T

qUT SATeRTEHe qT S &aT
HTETIIe ST g

aRfee arer ferer o fashr S

e TEERT ST HEHTTRT

T STifed Harier

HigeT o, g1 He TowehT fariash! I eTer-l Fari-a
T ATIFHR FRTE-

SUTHAT WUSHT S Tchaeeh] TR A
e fear

SAferprErt stRifea sthraf-er
=i o TwaT

e afera ST

Tfea arERIfeRT ST

e araRIfieRR HrEEHT

it Afear AR

SATferRTIR o EgTerar

Y TEHGHT TSI IwaTgthen! Shrater JuTet
T AT AT HATAT

HedTeal faend aed

STHTETE TYTSTAT g HehHUTehT Tshere

T&T TATEIRHIhT SLATEHT g S0

&I

3 foeme wfafaes




Table of Contents

Chapter 1: 1-5
Introduction
1.1 Background 1-3
1.2 Objectives 3
1.3 Methodology 3-5
1.4 Limitation 5
Chapter 2: 7-13
Human Rights indicators as a tool to monitor ESCR
2.1 A conceptual framework 7
2.2 Identifying attributes 7
2.3 Configuration of indicators 9-13
2.4 Capturing core human rights principles 13
Chapter 3: 15-25
Nepal’s obligation on ESCR under national and international laws
3.1 Obligation under international laws 15
3.2 Obligation under national laws 15-21
3.2.1 Constitutional obligations 15
3.2.2 Statutory obligations 17
3.2.3 Case laws 19-21
3.3 Obligations to respect, protect and fulfill 21
3.4 Progressive and immediate obligations and  23-25

minimum core contents



fova e
-

uft=g ¢: R-%
aiE
2.2 qBqH R—¥
2R IR ¥
2.3 e fafy ¥—%
2.%  HHAEE <
‘Tﬁ%ﬂ'?; =%
T TTHIfeRT FOHT
.2 ITEYRT ¢
R SAfyREERT F-aiied faervdTeeEehT fee <
3T IHEEER TER 20—2¥
¥ HHSSIhTHT ARl TagT-aesehl AT Yerhise® 2%
uf=ee 3: 28-R%
srfershrErat JuTeTeRT aTfacaeE
3.2 ST SIASTAIART TTIcTEE 2%
33 Ofed FHgHeTd artae ?28—R0
3.R.2 Heiek aTfaea 2%
23R T g 2¢
3.3.3 =mfares Ao (‘| &) R0-3R
3.3 O, T qAT GO T qTierea 3R-R¥
3% i AT Akl T IAH TIcas® Y%



Chapter 4:
Indicators for the selected ESC rights

4.1 The right to adequate food
4.2 The right to adequate housing
4.3 The right to highest attainable standard of
physical and mental health
4.4 The right to education
4.5 The right to work
Chapter 5:
Indicators in practice
5.1 The need to identify baseline, goals and benchmarks
5.2 Collection of data

27-57

27-33
3339

41-45
47-51
53-57
59-61

59-61
61



q i'c@a ¥ Re—ke
STe TiweRT ST, AT qeIT Hieapideh SATIehesdh! ATl Yohsee

%.2 qHTe @ AR Re—3¥
¥.] O SATTERT IRIET 3¥—%o
¥.3 YN T Gieh ITeEaiehl
TR qT AiEe SreegenT ITRER ¥-¥%
¥y frerrenr sifren ¥e—4R
¥.% B I 18 AR Ky—4e
Ti=aE U $o—%R
HOhTEEEHR! TR, TN
“.2 TS, o183 T HTueugahy frerteor 0—%R

“.R AITE &1 AT gl %R



CHAPTER 1
INTRODUCTION

1.1 Background

Lack of appropriate tools and methods is widely recognized as one of
the major challenges while monitoring economic, social and cultural
rights (ESCR) in Nepal. With a view to address this gap, OHCHR-Nepal,
in collaboration with the national institutions?, has advocated for the
identification and use of human rights indicators. Human rights indicators
can be defined as specific information on the state of an event, activity
or an outcome that relate to human rights norms and standards; that
address and reflect the human rights concerns and principles; and, that
are used to assess and monitor the promotion and protection of human
rights at a national level.

The work started in 2008 with a series of capacity-building initiatives
on monitoring ESCR, notably training workshops designed for national
institutions, the Government, NGOs and community based organizations.
These capacity-building programmes focused on identifying and using
indicators as a tool for monitoring ESCR, among other topics. They
continued throughout 2009 and 2010 in different parts of the country
(see Annex 1).

In 2009, a Working Group on ESCR Indicators was established at a national
level with a view to expedite the identification of monitoring indicators
for ESCR in Nepal. Composed of representatives from the National Human
Rights Commission (NHRC), the National Women Commission (NWC), the
National Dalit Commission (NDC), the Community Self-Reliance Centre
(CSRQ)4, the Ministry of Health & Population (MoHP) and OHCHR-Nepal,
the Working Group decided to establish indicators for the rights to food,
housing, health, education and work (see Annex 2).

2 NHRC, NWC, NDC

3 Report on indicators for monitoring compliance with international human rights instruments, HRI/
MC/2008.

4 A Kathmandu-based NGO working on land rights and related issues.
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In addition to a list of indicators for the selected ESCR, this User’s Guide contains
chapters dealing with the obligations of Nepal under national and international laws in
relation to ESCR, a conceptual framework of human rights indicators and a chapter on
the use of the indicators in practice.

1.2 Objectives

The objective of the User’s Guide is to assist the national institutions, the Government,
civil society organisations and human rights defenders in effectively monitoring the
realization of ESCR in Nepal. The indicators specifically will:

. assist the Government, the national institutions, civil society organisations and
NGOs to report objectively and engage constructively with national and international
human rights mechanisms, including the UN Treaty Bodies;

° assist the stakeholders to strengthen accountability for the violation and denial of
ESCR;

° assist the national institutions, civil society and human rights defenders, including
lawyers, to further strengthen the justiciability of ESCR in Nepal;

° assist the Government not only to assess the effectiveness of its periodic plans
and programmes, but also to formulate better policies and programmes for the
progressive realisation of ESCR; and

° assist the UN and other international development agencies to increase the
effectiveness to their projects and programmes related to ESCR, including ensuring
human rights-based approach.

1.3 Methodology

The identification of indicators for the selected rights was done primarily on the basis of
a list of illustrative human rights indicators developed by OHCHR in the global contexts.
However, a number of consultations with local, national and international stakeholders
were convened in order to ensure the relevance and applicability of the indicators in the
national context (see Annex 3).

In addition, rounds of focused group discussions between the members of the Working
Group and individual experts and organizations were held.

5 Report on indicators for monitoring compliance with international human rights instruments, HRI/
MC/2008.
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In the process of identifying indicators, NHRC took a lead role on the right to food; CSRC
on the right to housing; MoHP on the right to health; NDC on the right to education;
and NWC on the right to work. Five sub-groups were formed to assist the lead agencies
in their respective areas of work (see Annex 4).

OHCHR-Nepal coordinated the whole process of identifying and contextualising the
indicators and provided necessary support to the Working Group.

The selection of these rights was made after concluding that their status of implementation
was critical but does also correspond with the areas of expertise and interest of the
Working Group members.

1.4 Limitations

Human rights indicators are a relatively new area of work for stakeholders in Nepal.
There is a need to continue enhancing capacity of these stakeholders on the use of
ESCR indicators.

The indicators proposed are non-exhaustive and some of them, particularly process and
outcome indicators, are time bound.

Furthermore, the applicability and effectiveness of these indicators will depend on the
availability of authentic data and information. Thus, users of this Guide may need to
advocate for the creation of a functioning data generating mechanisms at national
level.
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CHAPTER 2

HUMAN RIGHTS
INDICATORS AS A TOOL

TO MONITOR ESCR

2.1 A conceptual framework

The use of human rights indicators as a tool to monitor the realization of
ESCR is increasingly accepted. With their use it can be assessed whether
the realization is progressive, stagnant or retrogressive. Unlike other
social and demographic indicators, human rights indicators are based
on the provisions of international human rights treaties. Some commonly
used indicators are, for instance, enrolment rates for school-age children,
indicators on the ratification of treaties and the proportion of seats held
by women in the national parliament.® These quantitative indicators are
intended to facilitate qualitative evaluations by measuring the magnitude
of a violation and realization of the rights concerned.

This User’s Guide essentially looks at quantitative indicators that by virtue
of their definition, presentation and on account of their data-generating
methodologies are particularly suitable for supporting the State’s
compliance with international human rights treaties.”

2.2 Identifying attributes

As a starting point, the legal narrative of the right concerned has to be
translated into a limited number of characteristic attributes based on
which the identification of appropriate monitoring indicators is done. By
identifying the attributes of a right in the process of selecting indicators
or clusters of indicators, one can arrive at a categorization that is clear,
concrete and, perhaps, more “tangible.”” The attributes, to the extent
possible, have to be based on an exhaustive reading of the legal standard

of the right.

6 Report on indicators for monitoring compliance with international human rights instruments, HRI/
MC/2008

7 Ibid



R.2 HAJYNIUT

FHT AAGATIHRT GohTEeeh! T Twrdar aG8 Teash! & | df gaemrgsh!
TRINT TR T SATIhTE®eh! STRT Tfasiiet, Femfefa o ugemmet s STaemT & 9=
FUH! YeATSH T Hiches | AR Gahse® 31T QIIsh qoT SHeTgiedsh
ST § | 3QTEXUTRT TN, TheT SHTEHT STcTalTIcTehTe®ehT AT &, HI ST
T EHT TART T 87 gohrees g |° A Tiommers qaemrsese! T
grafeed STehHEEh! Hid Iocged qUT ITHNT YUHR § W= FHAH WO T
AT HATEATS dasT SIS 8! 870 |

T FATRAT el dTfash ETHT INETUIETEw Goshiseeeh] STEaa Tew T df
TR Af-eeEeh! Tsael T TIeHIETs Te13 faRseRT ST g |

oato o N o
R.R HHIEd TIRMNdTa®hl g+

et EfiTe T T FaRISTEEHT @ToqHe STHehT ST 3UFTh STTH YoshTeaech!
afger TS | GEehTseE a1 ahlseeh! qugaTs S~ JihamT graf-ad F afT
SATIRRRT foRIodTeEeh! Ufea T Uv=Td T, 3 T GRS 30 FET “ITVE T
gl affertomT T Ffehs |° Af faiodreeen ufeam araf-a stfamrerr g
HTTEUEHT Y07 STEITHT TEMNA §IIED |

5 ST AR SEqTersTetehT TeHTeh STFTHHT QT GeTaarerH Tiee, TereTiets/ e/ Rooc
© T



2.3 Configuration of indicators

After identifying attributes, a configuration of structural, process and outcome indicators
is selected with a view to bring to the fore an assessment of steps taken by the State to
comply with its obligations from intent to efforts, on to outcomes of those efforts.

Structural indicators reflect the ratification/adoption of legal instruments and existence
of basic institutional mechanisms deemed necessary to facilitate the realization of the
rights concerned. Taking into account concrete steps, they capture the State’s intent to
accept and realize human rights. Structural indicators have to focus foremost on the
nature and content of relevant domestic law and assess whether it incorporates the
international standards and the institutional mechanisms that promote and protect the
rights. Structural indicators also need to look at the policy framework and strategies
of the State as relevant to the right. Some of the structural indicators may be common
to all human rights, and there may be others that are more relevant to specific human
rights or even to a particular attribute of a right.®

Process indicators relate to State policy instruments to the specific and targeted
programmes and other implementation efforts. In turn, their results become outcome
indicators, which can be more directly related to the realisation of the rights concerned.
State policy instruments refer to all such measures, including public programmes and
specific interventions that a State is willing to take in order to give effect to its intent to
accept human rights standards and, ultimately, to attain identified outcomes.

By defining process indicators in terms of a concrete cause-and-effect relationship, the
accountability of the State to its obligations can also be assessed. At the same time,
these indicators help in directly monitoring the progressive fulfillment of the right or
its effective protection, as may be required to realize the right concerned. Process
indicators are more sensitive to changes than outcome indicators. Hence, they better
capture the progressive realization of the right or better reflect the efforts the State
makes to protect the rights.?

Outcome indicators capture individual and collective attainments that reflect the status
of realization of the rights in a given context. Since, over time, it consolidates the
impacts of various underlying processes (that can be captured by one or more process
indicators), an outcome indicator is often a slow-moving indicator, less sensitive to
capturing momentary changes than a process indicator. For example, life expectancy
or mortality indicators could be a result of immunization, education or public health
awareness or the increased availability and accessibility of adequate nutrition for
individuals.

8 Report on indicators for monitoring compliance with international human rights instruments, HRI/
MC/2008
9 Ibid

9
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By using the framework of structural, process and outcome indicators, the objective is
to consistently and comprehensively cover indicators that reflect the intent and outcome
aspect of the realization of human rights by the State. In the final analysis, it may
not matter if an indicator is identified as a process or outcome indicator as long as it
captures relevant aspect(s) of an attribute of a right or the rights in general.

Secondly, though there is no one-to-one correspondence between the three categories
of indicators and the State’s obligation to respect, protect and fulfill human rights, an
appropriate combination of structural, process and outcome indicators, particularly process
indicators, could help in assessing the implementation of the three obligations.

Thirdly, process and outcome indicators are not mutually exclusive. It is possible that
a process indicator for one human right can be an outcome indicator in the context of
another right. For instance, the proportion of the population below a minimum level of
dietary energy consumption may be an outcome indicator for the right to adequate food
and a process indicator for the right to life.*

10 Report on indicators for monitoring compliance with international human rights instruments, HRI/
MC/2008.
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Why disaggregation of data?

Primary education, which is universal, free and compulsory, is one of the core
elements of the right to education. To measure progress, there are many relevant
indicators, one of which is the enrolment rate of children at the primary level.
After having this indicator selected, the national data, for instance, shows:

the enrolment rate of children at the primary level: 94%

If one only relies on the figure of 94%, and does not seek further disaggregation
of available data, one may not get the full picture of whether the realization of
this right is distributed to all members of society on an equal basis. Thus, the first
disaggregation could be by sex: boy students (60%), and girl students (40%).

The second disaggregation could be by ethnicity, region and other relevant
grounds:

% of children from dominant ethnic groups
% of students from Dalit community

% of children from indigenous groups

% of rural children

% of urban children

% of children with disabilities

This highlights the significance of disaggregation as a means of capturing de facto
discrimination. When disaggregated, the indicator confirms that ‘girl students’
compared to ‘boy students’ are disadvantaged and require particular attention.
Similarly, the actual enrolment rate of other groups based on caste, ethnicity,
region, disability and any other grounds will help identify the status of enjoyment
of the right in question by the members of these groups.

2.4 Capturing cross-cutting human rights principles

Monitoring economic, social and cultural rights requires the identification of discrimination
by analyzing the gaps between the obligations of the State and the actual situation of
specific individuals or groups of individuals, particularly in the context of Nepal. Thus, a
starting point to capture cross-cutting human rights principles such as non-discrimination,
equality, empowerment, participation, inclusion and accountability through indicators is
to seek disaggregated data on prohibited grounds of discrimination, such as sex, age,
caste, disability, ethnicity, religion, language and social, economic, regional or political

status.
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CHAPTER 3

NEPAL’S OBLIGATIONS ON
ESCR UNDER NATIONAL

15

AND INTERNATIONAL LAWS

Human rights indicators are developed to monitor the implementation of
international and national legal obligations of a State. Therefore, as a first
step, the legal basis has to be identified.

3.1 Obligations under international law

Nepal is party to major international human rights treaties, including the
International Covenant on Economic, Social and Cultural Rights (ICESCR),
the Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW), the Convention on the Rights of the Child (CRC), the
International Convention on the Elimination of Racial Discrimination
(ICERD) and the Convention on the Rights of Persons with Disabilities
(CRPD) which create legal obligations to respect, protect and fulfill
ESCR for the entire population under its jurisdiction. In particular, the
ICESCR requires Nepal to take steps to the maximum of its available
resources, with a view to achieving progressively the full realization of the
rights recognized in the Covenant by all appropriate means, including in
particular the adoption of legislative measures.*

3.2 Obligations under national laws

3.2.1 Constitutional obligations

The Interim Constitution of Nepal, 2007 is, compared to its predecessors,
progressive in incorporating ESCR as fundamental rights. Some of these
are the right to equality and non-discrimination,* the right to a healthy
environment and free basic health care, the right to education and
culture, the right to employment and social security,” the rights against

11 Art. 2 (1) of ICESCR

12 Art. 13 of Interim Constitution, 2007

13 Art. 16 (1) and (2) of Interim Constitution, 2007
14 Art. 17 of Interim Constitution, 2007

15 Art. 18 of Interim Constitution, 2007
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forced labor, slavery, servitude and trafficking, the right to food sovereignty,” and
the right to proper work practices and the right to form trade unions and to engage in
collective bargaining.®

The recognition of these rights as fundamental rights in the Constitution is an important
milestone towards enhancing the justiciability of ESCR in Nepal as the Constitution gives
the Supreme Court the power to issue appropriate orders or writs for the enforcement
of fundamental rights.

Additionally, Part IV of the Interim Constitution contains provisions on responsibilities,
directive principles and policies of the State that relate to ESCR.

These include provisions on the adoption of policies to eliminate discrimination based
on class, caste, language, gender, culture, religion and region while restructuring the
State;* to increase opportunities for employment and income generation;* to eliminate
economic and social inequalities;?* to raise the standards of living of the general public
through development of infrastructure for education, health, housing and employment of
population of all regions;?3 to adopt special provisions on health, education, employment
and social security for women, children, Dalits, elderly, persons with disabilities and
tribes on the verge of extinction;? and to pursue policy of making special provision
on the basis of positive discrimination for the minorities, landless, squatters, bonded
laborers, persons with disabilities, backward communities and sections, and the victims
of the conflict, including women, Dalits, indigenous peoples, Madheshi and Muslims.?

3.2.2. Statutory obligations

Although the enactment of comprehensive framework laws concerning the full recognition
and implementation of ESCR guaranteed by the Interim Constitution as fundamental
rights is still needed, a number of prevailing laws related to food, health, education,
housing and employment implicitly or explicitly substantiate the recognition of ESCR in
Nepal.

Some key legislations related to food, for example, include the Food Act, 2023 (1966)
which aims at maintaining a certain standard for food and grains and prohibits the
production, sale and distribution of unhygienic and substandard food, sale of food
through misleading information and food adulteration?® and Breast Feeding Substitute
(Sale and Distribution Control) Act, 2049 (1992) incorporates provisions to control the
sale of products that intend to substitute breast feeding.

16 Art. 18 and 29 of Interim Constitution, 2007

17 Art. 18 (3) of Interim Constitution, 2007

18 Art. 30 (1) and (2) of Interim Constitution, 2007
19 Art. 107 (2) of Interim Constitution, 2007

20  Art. 33 (d) of Interim Constitution, 2007

21 Art. 33(1) of Interim Constitution, 2007

22 Art. 34 (5) of Interim Constitution, 2007

23 Art. 35 (1) of Interim Constitution, 2007

24 Art. 35 (8) and (9) of Interim Constitution, 2007
25  Art. 35 (14) of Interim Constitution, 2007

26  Section 3 Food Act, 2023
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The Nepal Health Service Act, 2053 (1996) contains provisions governing recruitment?”
and retirement® of health workers that prevents irregularities to ensure quality health
service. Similarly, the Medical Council Act, 2020 (1963) provides for the determination
of qualifications of doctors and their registration with the Government, whereas the
Medicine Act, 2035 (1978) aims at controlling sale, production, import and export and
storage of medicines that are ineffective and insecure and that lack in quality and
furthermore prohibits advertising the wrong or misuse of medicines.?

Likewise, the Country Code, 2020 (1963) affirms that parents, especially fathers, should
according to their capacity ensure food, clothing, education and health care for their
family.3° The Chapter on Homicide of the same Country Code prescribes conditions for
abortion and allows abortion until the twelfth week of pregnancy with the consent of
the concerned.?* Embryos up to 18 weeks old can be aborted with the consent of the
woman if she becomes pregnant through rape or incest. Abortion is permitted anytime
if it is medically proven that the life of the woman is at risk or there is a serious threat
of physical or mental harm if the pregnancy is continued.3?

The Foreign Employment Act, 2064 (2007) aims at protecting the rights of Nepali migrant
workers going abroad containing provisions for safe departure, pre-departure training,
insurance, minimum wage, skill training and creation of welfare fund, among others.

The Building Act, 2055 (1998), the Joint Housing Ownership Act, 2054 (1997) and the
Municipality Development Act, 2045 (1988) contain provisions that regulate construction
of buildings and housing ownership.

The Education Act, 2028 (1971) aims at promoting quality education by improving
management of schools.

Above all, the Treaty Act, 2047 (1991) states that in case of any domestic legal provision
found inconsistent with the provisions of a treaty that Nepal is party to, the provisions
of the treaty prevail over the inconsistent laws and become enforceable as good as
national laws.33

3.2.3. Case law

Besides constitutional and statutory provisions, the judgments of the Supreme Court
of Nepal, also known as ‘case law’, have built the jurisprudence concerning ESCR in
Nepal. Examples include the 2008 Supreme Court judgment, on the case Amrita Thapa
and Manu Humagai vs Government of Nepal,3* in which the court issued a directive
order to the Government to enact necessary framework laws to implement the rights
to free education, health, employment and social security provisioned in the Interim
Constitution as fundamental rights.

27 Section 8 Nepal Health Service Act, 2053

28 Section 45 Nepal Health Service Act, 2053

29 Section 12-19, Chapter 5 of Medicine Act, 2035

30  Section 12-19, Chapter 5 of Medicine Act, 2035

31 No. 10 of the Chapter on Partition of the Country Code, 2020
32 No. 28 (b) of Chapter on Homicide of the Country Code, 2020
33 ibid

34  Art. 9 (1) of Treaty Act, 1991
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In another case Prem Bahadur Khadka and others vs Office of the Prime Minister &
Council of Ministers and others?> the Supreme Court issued a mandamus order to
the Government and directed it, among other things, to formulate a national strategy
relating to employment, to enact a law necessary and the allocation of appropriate
national budget. The court, in its ruling, underlined that the enjoyment of other human
rights such as the right to food, education, health, and civil and political rights depends
on the level of enjoyment of the right to work and employment.

The court further elaborated that fundamental rights create direct and immediate
obligations for the State to fulfill them. These rights are not subject to the availability of
resources or the will of State institutions to implement them.

Indicators help strengthen justiciability of ESCR

The information gathered through the indicators may support court proceedings
to implement ESCR. In 2010, for instance, the Supreme Court of Nepal gave only
a limited verdict in a case relating to the violation of the right to adequate food
due to the petitioner’s failure to provide information of how many victims died
in the affected districts. The case was filed by Pro-Public, a Kathmandu-based
non-government organization working for the cause of public interest, in 2008
demanding a mandamus or any other appropriate order to the government to
provide food to the affected population in 16 hill districts of Mid and Far western
regions.

3.3 Obligation to respect, protect and fulfill

International human rights instruments relevant to ESCR, including the ICESCR, create
three types of obligations for a State:

Obligation to respect: obligation not to interfere with the exercise of the right
Obligation to protect: obligation to ensure that others do not interfere with the
exercise of the right, primarily through effective regulation and remedies, and

° Obligation to fulfill: obligations that promote the rights, facilitate access to the
rights and provide for State services when individuals and groups are unable, for
reasons beyond their control, to realize the rights themselves by the means at their
disposal.

The obligation to respect requires the State to refrain from interfering directly or indirectly
with people’s enjoyment of the rights concerned; this means the Government must not
arbitrarily close private schools and hospitals, or carry out evictions without due process
of law.

35 Some Landmark Decisions of the Supreme Court of Nepal: the Supreme Court of Nepal, 2010
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The obligation to protect requires the State to prevent, investigate, punish and ensure
redress for the harm caused by abuses of human rights by third parties- private individuals,
commercial enterprises or other non-State actors.3® For instance, the Government must
regulate and monitor the treatment of workers by their employers and the adequacy and
appropriateness of services that the State delegates to third parties or privatizes. Both
obligations to respect and protect are of immediate effect.

The obligation to fulfill human rights, ESCR in particular, entails the adoption of
legislative, administrative, budgetary, judicial and other necessary steps. This obligation
should be realized progressively and includes duties to facilitate and provide. The duty
to facilitate demands increasing access to resources and means of attaining the rights,
whereas the duty to provide demands ensuring that the population realize their human
rights where they are unable to do so themselves. Above all, the State must give priority
to meeting the minimum essential level of each right, especially for marginalized and
vulnerable groups and communities.

3.4 Progressive and immediate obligations and
minimum core contents

The obligation of Nepal under international human rights treaties, notably ICESCR, is to
achieve, progressively, the full realization of these rights based on the maximum use
of available resources. Under this obligation, Nepal has to take deliberate, concrete
and targeted steps, as “expeditiously and effectively as possible,” towards fulfilling
these rights. Such measures might include the adoption of legislation or administrative,
economic, financial, educational or social reforms, formulating action plans, or
establishing appropriate oversight bodies or judicial procedures.?”

In addition, States have various immediate obligations in relation to ESCR which
should not be seen as dependent on available resources. The duty to “take steps” is
an immediate obligation. The concept of progressive realization of the rights does not
justify government inaction on the ground that a State has not reached a certain level
of economic development.3® Similarly, the onus of justifying any actions to limit a right
or take retrogressive steps, for example by cutting investment in education or health
services, rests with the Government.

The duty to ensure minimum essential standards of the rights is another immediate
obligation of the State. Under the right to education, for instance, core obligations
include the right to free and compulsory primary education, and ensuring that children
are not taught in a discriminatory way. Under the right to health, the State must ensure

36  Amnesty International, Human Rights for human dignity: A primer on economic, social and
cultural rights, 2005.

37 General Comment No. 3 of CESCR

38  ibid
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access to essential medicines, emergency care and pre-natal and post-natal care. And if
there is a failure to fulfill minimum or core obligations, the Government must demonstrate
that it has done all within its capacity to realise the rights as fully as possible.?

The duty not to discriminate creates another immediate obligation for the State. The
adoption or non-adoption of laws, policies or practices that have a direct or indirect
discriminatory impact on the ability of the population to realize their rights amounts to
a human rights violation.

The duty to prioritize the most vulnerable is also an immediate obligation. The State
should actively reach out to the marginalised and excluded populations or groups of
population facing the barriers in realizing their rights, and they should be given “first
call” while allocating resources.

39  General Comment No. 3 of CESCR
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CHAPTER 4

INDICATORS FOR SELECTED
ESCR IN NEPAL

27

This Chapter includes the indicators for monitoring the rights to adequate
food, housing, health, education and work in the context of Nepal. The
selection of these rights is primarily due to the prominence and the critical
status of implementation of these rights in Nepal.

4.1 The right to adequate food

The right to adequate food is vital for the realisation of many other human
rights, including the right to life. As an element of the right to an adequate
standard of living,% the right to adequate food includes not only the right
to a minimum intake of nutrients, calories and proteins, but also physical
and economic access to food or the means for its procurement.

Nepal, being a state party to the ICESCR, is primarily obligated to take
all necessary steps4 to progressively fulfill the right to adequate food
for everyone under its jurisdiction. However, the effective enjoyment of
the right to adequate food has remained a critical problem in Nepal.
Marginalised groups like rural women, street children, Dalits, persons with
disabilities, elderly and indigenous peoples have particularly suffered from
the deprival of adequate food.

40 Art. 11 (1) of ICESCR
41 Such steps may include adoption of policy, legislative and administrative measures, allocation
of budget and formulation of action plans.
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For the purpose of identifying indicators, the following four attributes are relevant: (i)
nutrition; (i) food safety and consumer protection; (iii) food availability and; (iv) food
accessibility. These attributes of the right to adequate food are based on the exhaustive
reading of the normative content of the right and its elaboration in the General Comment
No. 12 of the Committee on Economic, Social and Cultural Rights (CESCR).+

In a nutshell, the User’s Guide attempts to translate the right to adequate food into a
few characteristic attributes and a set of structural, process and outcome indicators.

Structural indicators:

Number and date of entry into force in Nepal of international human rights treaties,
relevant to the right to adequate food.

Date of entry into force and coverage of the right to adequate food in the
Constitution and other national laws.

Time frame and coverage of national policies and plans# aimed at implementing
the right to adequate food.

Number of registered and/or active governmental, semi-governmental and non-
governmental organisations, including cooperatives working for the protection and
promotion of the right to adequate food.

Process indicators

Proportion of received complaints on the right to adequate food investigated
and adjudicated by the courts, NHRC or other competent mechanisms and the
proportion of these responded to effectively by the government.

Number of monitoring missions undertaken to the affected regions by the NHRC
and other competent bodies in the reporting period and subsequent actions
taken.

Proportion of food industries (involved in production and distribution of food)
inspected by the Department of Commerce and Department Food Technology
and Quality Control and actions taken against those not maintaining minimum
standards both in terms of quantity and quality.

Proportion of food inspectors (per 10000 population).

Proportion of the targeted population brought above the poverty line in the
reporting period.*

Number and coverage of awareness raising programmes on the right to adequate
food, including consumer rights and healthy food habits in the reporting period.

Proportion of targeted population having access to clean drinking water in the
reporting period.*

42
43

44
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Report on indicators for monitoring compliance with international human rights instruments, HRI/MC/2008.

Such national policies and plans may relate to nutrition, food safety and consumer protection, food availability and food
accessibility, disaster management, land reform and agricultural production

Such as Department of Commerce and the Forum for the Protection of Interest of Consumers
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Percentage or proportion of households of targeted population benefiting from
public support programmes“ and other targeted schemes.4¢

Proportion of population receiving food subsidy.

Proportion of targeted population covered with public nutrition supplement
programmes.

Share of public social sector budget spent on food safety, security and consumer
protection.

Share of public budget spent on strengthening domestic agricultural production
(e.g. agriculture extension, irrigation, credit, marketing etc.).

Proportion of female-headed households with legal titles on land and property.
Arable irrigated land per person/household.

Ratio of increase of agricultural production to population growth.

Proportion of farmers availing agricultural support services.4

Proportion of per capita availability of major food items sourced through domestic
production, import and food aid.

Ratio of food export and import in the reporting period.

Proportion of population living below 1 USD per day.4®*

Estimated percentage of women and girls having access to adequate food within
the household.

Proportion of population covered by the annual food distribution programme of
the Nepal Food Corporation in food deficit districts.

Average household expenditure on food.#

Outcome indicators

Proportion of undernourished of the total population.

Prevalence of underweight and stunting children under five years of age.*
Number of recorded deaths and incidents of food poisoning related to adulterated
food.

Proportion of population below minimum level of dietary energy consumption.*
Death rates, including infant and under-5 mortality rates, caused by malnutrition.

All indicators should be disaggregated by prohibited grounds of

discrimination.

MDG Indicator

45
46
47

48
49
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Such as ‘food for work’ programmes

Fair price shops and cooperatives

Such as information, training and counseling to diversify and increase agricultural production and proper use of seeds and
fertilizers etc.

Participants of the consultation in Kathmandu proposed daily wages of Nepal to be considered as a basis.

Expenditure above 77 per cent on food, out of total earning, is considered an indicaton of dood insecurity. (Soruce: Nepal
South Asia Centre, 1998/127)
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Indicators for Millennium Development Goals and
indicators for Human Rights

The Millennium Development Goals (MDGs) are considered important milestones
for the realization of often neglected ESCR. However, the MDGs are only political
commitments which do not necessarily create legal obligations on national
Governments; meaning that an individual deprived of these Goals cannot challenge
the government in any court. Furthermore, the MDGs and the related indicators
only tend to monitor “how many” (e.g. national average) people are affected,
whereas human rights indicators also monitor “who” is affected; meaning that
human rights indicators through disaggregated data and information also try to
capture the discrimination pattern. Nevertheless MDGs are important entry points
for the advancement of certain human rights, ESCR in particular. And a broader
definition of human rights indicators has that any indicators, whether MDGs or
socio-economic statistics, which can be related to the human rights standards and
are used to assess the implementation status of human rights, can be considered
as human rights indicators.

-Based on “Frequently Asked Questions on a Human Rights Based Approach to
Development” published by OHCHR (2006)

All indicators should be disaggregated by prohibited grounds of

discrimination

4.2 The right to adequate housing

According to the the Committee on Economic, Social and Cultureral Rights (CESCR), the
human right to adequate housing, which derives from the right to an adequate standard
of living, is of central importance for the enjoyment of all ESCR. The right to adequate
housing should not be interpreted in a narrow or restrictive sense equating it with only
having a roof over one's head or considering shelter exclusively as a commodity. It
should rather be seen as the right to live somewhere in security, peace and dignity.5°

Adequacy in terms of legal security of tenure, availability of public goods and services,
materials, facilities and infrastructure, affordability, habitability, accessibility, location
and cultural adequacy constitute elements of the right to adequate housing.

50  General Comment No. 4 of CESCR
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The indicators for monitoring the right to adequate housing are based on four attributes:
(i) habitability; (ii) availability of services, materials, facilities and infrastructure and
accessibility; (i) housing affordability and; (iv) security of tenure. These attributes are
based on the exhaustive reading of the normative content of the right and its elaboration
by the CESCR.5!

Habitability implies that adequate housing must be spacious and protect the occupants
from cold, dampness, heat, rain, wind or other threats to health, hazards, and diseases.5?
Similarly, adequate housing must be in a location which allows access to employment
options, health-care services, schools, child-care centres and other social facilities. The
way housing is constructed, the building materials used and the policies supporting
these must appropriately enable the expression of cultural identity and diversity of
housing.53

Availability of services, materials, facilities and infrastructure means that an adequate
house must contain certain facilities such as safe drinking water, energy for cooking,
heating and lighting, sanitation and washing facilities, means of food storage, refuse
disposal, site drainage and emergency services essential for health, security, comfort
and nutrition.

According to the Committee, adequate housing must be accessible to disadvantaged
groups such as the elderly, children, persons with disabilities, HIV-positive individuals,
persons with persistent medical problems, victims of natural disasters and people living
in disaster-prone areas.s

The Committee underlines that all persons should possess a degree of security of tenure
which guarantees legal protection against forced eviction, harassment and other threats.
Tenure takes a variety of forms, including rental (public and private) accommodation,
cooperative housing, lease, emergency housing and informal settlements, including
occupation of land or property.

Structural indicators

° Number and date of entry into force in Nepal of the international human rights
treaties relevant to the right to adequate housing.

° Date of entry into force and coverage of the right to adequate housing in the
Constitution and other national laws, including specific legislation on security
of tenure, equal inheritance and protection against forced eviction and land
acquisition.

° Time frame and coverage of national policy, code and action plans for the
progressive implementation of the right to adequate housing, including specific
policies and plans on rehabilitation, resettlement and management of disaster.

51 Report on indicators for monitoring compliance with international human rights instruments/HRI/2008.
52 General Comment No. 4 of CESCR

53 ibid

54  ibid
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Number of the registered and/or active governmental, semi-governmental and non-
governmental organisations involved in the protection and promotion of the right

to adequate housing.

Identification of target population

In general, the targeted population refers to the most vulnerable or marginalised
population groups (e.g. women, children, Dalits, elderly, persons with disabilities),
or a sub-group of them (e.g. children in specific provinces), or the population that
is discriminated or at risk of discrimination. It could also refer to the population
that is targeted by a new programme or legislation to ensure the protection of
the most vulnerable groups. The targeted population(s) is to be identified in
relation to each indicator. In brief, it needs to be contextually relevant. Moreover,
the identification of the targeted population(s) should be made ideally through
transparent and participatory processes, involving the members of the group
targeted or their representatives or other relevant actors, for instance, national
institutions and civil society.

Process indicators

37

Proportion of received complaints on the right to adequate housing investigated
and adjudicated by the courts, NHRC and other competent mechanisms and the
proportion of these responded to effectively by the Government.

Number of legal procedures for seeking compensation following evictions in the
reporting period, by result after adjudication.

Number and proportion of legal actions aimed at preventing planned evictions or
demolitions ordered by court in the reporting period.

Average time settle disputes related to housing and land rights in courts and
tribunals.

Reported cases of "forced eviction" (e.g. reported to the UN Special Procedures
and administrative complaint procedures of the Government of Nepal etc.) in the
reporting period.

Share of public expenditure on social and community housing.

Net Official Development Assistance (ODA) for housing received (provided as
proportion of public expenditure on housing).

Total public expenditure on reconstruction and rehabilitation of displaced persons
as a proportion of public development budget and number of such constructions.
Additional habitable area earmarked for social or community housing during
reporting period.

Proportion of household budget of target population groups spent on water supply,
sanitation, electricity and garbage disposal.

Proportion of habitations (cities, towns and villages) brought under the provisions
of building codes and by-laws.
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° Share of public expenditure allocated to maintenance of sanitation, water supply,
electricity and physical connectivity of habitations.

° Proportion of households living in permanent structures in compliance with
building codes and by-laws.

o Number shelters built (by the Government) for homeless people, including
endangered indigenous peoples in the reporting period.

° Proportion of target population extended sustainable access to an improved water
source,* access to improved sanitation,* electricity and garbage disposal in the
reporting period.

° Number and proportion of households that receive public housing assistance.

Outcome indicators

o Number of homeless population.

° Number and proportion of targeted households living in squatter settlements
rehabilitated in the reporting period.

° Number and proportion of households living in and around hazardous
conditions.

Proportion of urban population living in slums and squatters.*
Number or proportion of households who need to walk for more than 10 minutesss
to fetch water, access to public transport, schools, hospitals and duty stations.

o Proportion of vulnerable households dependent on private sources for water
supply.

° Proportion of households having access to cooking fuels (such as gas, kerosene
oil), including proper ventilation to protect people from the toxic smoke of cooking
fuels.

Annual average of homeless persons (per 100,000 population).

Average rent compared to the average income of targeted population.

Proportion of households with legally enforceable, contractual, statutory or other
protection providing security of tenure or proportion of households with access to
secure tenure.

Proportion of women with legal titles to land and property.

Proportion of households spending more than 4o per cent>® of their monthly
income/ expenditure on housing.

° Number and proportion of displaced or evicted households or families rehabilitated
or resettled in the reporting period.

All indicators should be disaggregated by prohibited grounds of

discrimination.

* MDG indicator
xx Indicators integrated in the National Human Rights Action Plan (NHRAP) 2010/11-2012/13 by the Government of Nepal
*** |ndicators related to MDGs and the NHRAP

55 Participants of the consultation in Nepalgunj of Mid Western region proposed 30 minute.
56  Standard set by UNHABITAT in Nepal (information provided by LUMANTI, a NGO based in Kathmandu which advocates for
housing/shelter for squatters in urban areas)
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4.3 The right to highest attainable standard of physical
and mental health

The right to health is the right to the “highest attainable standard of physical and
mental health” and encompasses freedoms such as the right to control one’s health
and body, and entitlements such as equal access to health care. It also includes a wide
range of factors such as drinking water and adequate sanitation; safe and nutritious
food; adequate housing; healthy working and environmental conditions; health related
education and information; and, gender equality.5”

The indicators developed to monitor the right to health are based on five attributes:
() sexual and reproductive health; (i) child mortality and health care; (iii) natural and
occupational environment; (iv) prevention, treatment and control of diseases and; (v)
accessibility to health facilities and essential medicines. These attributes emanate from
the exhaustive reading of the normative framework on the right to the highest attainable
standard of physical and mental health enumerated in the ICESCR and the General
Comments No. 14 of the CESCR.

Structural indicators

° Number and date of entry into force in Nepal of the international human rights
treaties relevant to the right to the health.

° Date of entry into force and coverage of the right to health in the Constitution and
other domestic laws.

° Time frame and coverage of national policies, plans and programmes to implement
the right to health, including specific policies and action plans on sexual and
reproductive health, child health and nutrition, mental health and essential
drugs.

° Number of registered and/or active governmental, semi-governmental and non-
governmental organisations involved in the protection and promotion of the right
to health.

Process indicators

° Proportion of received complaints on the right to health investigated and adjudicated
by the courts, NHRC and other competent mechanisms and the proportion of these
responded to effectively by the Government.
Per capita government expenditure on health.
Number of the Health Facility Management Committees oriented on decentralized
management of health services.

° Proportion of population/districts/villages/schools covered under the awareness
campaign on sexual and reproductive health.**

° Number and proportion of medical and para-medical personnel (per 10,000
population),5® hospital beds and other primary health care facilities.

57 General comment No. 14 of CESCR.
58  World Health Organisation (WHO) recommends 23 health professionals for every 10,000 population as a standard
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Number of vacant posts in the health facilities.

Number of districts or hospitals/health care centres implementing programmes for
mental health care.**

Number of trained health personnel working in the district, zonal and regional
hospitals to provide mental health care.

Number of GBV cases reported and provided treatment by health facilities.
Percentage of health facilities providing adolescents and youth friendly services.
Proportion of births/deliveries in health facilities.**

Percentage of deliveries by skilled birth attendances (SBA).

Proportion of children covered under public nutrition supplement programmes.
Proportion of infants exclusively breastfed during the first six months.

Percentage of women receiving 225 iron tablets.>

Percentage of children and pregnant women with vitamin A coverage.

Proportion of population with access to safe drinking water.

Proportion of population with access to improved sanitation.

Proportion of children below one year immunized.**

Number of awareness raising programmes on transmission of diseases (e.g. HIV/
AIDS)*

Percentage of pregnant women accessing to services for the prevention of mother
to child transmission (PMTCT).

Percentage of population living with HIV/AIDS having access to anti-retroviral
therapy (ART) services.

Number of facilities providing Basic Emergency and Obstetrics Care (BEOC)
services.

Number of facilities providing Comprehensive Emergency and Obstetrics Care
(CEOQ) services.

Percentage of currently married women with unmet needs® of family planning
services by age group, place of residence and wealth status (quintile).

Percentage of institutional deliveries by wealth quintiles® and caste/ethnicities.
Percentage of complications due to met needs of family planning.

Access to medical consultations, by target groups (discriminatory testing surveys)
Number and coverage of safe abortion sites.

Number of induced abortions performed by the trained and government registered
health care providers at listed facilities/sites.

Proportion of population having access to essential drugs.

Number and proportion of disabled friendly health facilities.

Proportions of persons with disabilities using assistive devices.

Number of cases of uterine prolapses treated (disaggregated by social groups and
region).

59
60

61
62
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Standard set by the Ministry of Health and Population, Government of Nepal

Unfulfilled demand of currently married women of contraceptives and other family planning methods either due to
unavailability or not having access to family planning means and methods or due to social or cultural barriers
Bulk of income and wealth

Complications that arise after using contraceptives and family planning methods
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Sources of data and information

The Ministry of Health & Population, the Government of Nepal, and its subsidiary
organs are the primary data source for the indicators (mostly process and
outcome) related to the right to health in the context of Nepal. However, data and
information of some specific indicators is subject to surveys. UN agencies such as
the World Health Organisation (WHO) an United Nations Children’s Fund (UNICEF)
in Nepal may also have information pertaining to the indicators on the right to
health. The Economic Survey done by the Government at the end of every fiscal
year may also provide useful information. Likewise, the report prepared by the
Government for the UN Committee on Economic, Social and Cultural Rights can
also be a source of data and information for the indicators on the right to health
and other ESC rights.

Outcome indicators

° Proportion of live births with low birth-weight.

° Infant and under-5 mortality rate*.

° Prenatal and neonatal mortality rate.

° Maternal mortality ratio.

° Total fertility rate.

° Number or percentage of underweight children below 5 years of age.

° Prevalence of HIV/AIDS among the total population, including among women aged
between 15-49 years of age.

° Number of diarrhea incidence among children below 5 years of age.

° Number of incidences of pneumonia among children below 5 years of age.

. Number of annual parasite cases (malaria/kalazar) (per 10,000 population).

. Prevalence of tuberculosis (TB).

o Leprosy prevalence rate (per 10,000 population).

° Proportion population benefiting from free health care.**

° Number and proportion of patients receiving mental health care/treatment.**

All indicators should be disaggregated by prohibited grounds of

discrimination.

* MDG indicator
i Indicators integrated in the National Human Rights Action Plan (NHRAP)
2010/11-2012/13 by the Government of Nepal
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4.4 The right to education

The right to education encompasses the right to free and compulsory primary education,
and increasing access to secondary, technical, vocational and higher education. It cuts
across a variety of human rights, as it embeds civil, cultural, economic, political and
social elements together. Realising the right to education for all reduces the vulnerability
to child labour, early marriage and discrimination and violation or abuses of many other
human rights.

States must ensure that education is adequately available, accessible, acceptable and
adaptable for all. Acceptable education is relevant, culturally appropriate and of good
quality, whereas adaptability requires flexibility to adapt to the needs of changing
societies and of students within their diverse social and cultural settings.®

The minimum core content of the right to education includes prioritizing free and
compulsory primary education for all children, and ensuring that educational content
accords with human rights principles. The attributes associated to the right to education,
therefore, are: (i) universal primary education which is free and compulsory; (ii)
accessibility to secondary and higher education; (iii) curricula and educational resources;
and (iv) educational opportunities and freedom. The indicators below are explicitly or
implicitly linked to these attributes.

Structural indicators

° Number and date of entry into force in Nepal of the international human rights
treaties relevant to the right to education.

° Date of entry into force and coverage of the right to education in the Constitution
and other domestic laws.

° Timeframe and coverage of national policies and plans® to implement the right to
education.

o Timeframe and coverage of national policies, action plans or code of conduct on
regulation of private educational institutes.

o Stipulated duration of compulsory education and minimum age for school.

o Proportion of education institutions with mechanisms such as student council for
students to participate in matters affecting them.

° Number of registered and active governmental, semi-governmental and non-
governmental organisations involved in the protection and promotion of the right
to education.®

63 General Comment No. 13 of CESCR

64  Policies and action plans to ensure universal, free and compulsory primary education for all, including provisions
for temporary and special measures for particular groups (e.g. street children); vocational and technical education;
and development of curriculum and educational resources

65 This indicator is more relevant at district and regional level.
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Process indicators

Proportion of received complaints on the right to education investigated and
adjudicated by the courts, NHRC or any other competent mechanisms and the
proportion of these responded to effectively by the Government*

Number or percentage of private educational institutes against which actions are
taken for violating the (legal) standards.

Public expenditure on primary, secondary and higher education as proportion of
gross national income and net ODA for education received. **

Proportion of public expenditure on students with special needs (children with
disabilities, street children and orphans etc.).

Proportion of schools with adequate and inclusive infrastructures.®

Proportion of students (by targeted groups) covered under publicly supported
additional financial programmes or incentives for primary education.

Proportion of Early Childhood Education and Development Centres (ECED)
Community Learning Centres (CLC) with improved management practices.**
Proportion of women aid workers in Early Childhood Education and Development
Centres (ECED) and Community Learning Centres (CLCs).**

Proportion of targeted groups in community school managements.

Number and proportion of community managed schools.**

Number of day-care centres or informal education centres.**

Proportion of schools implementing the mid-day meal programme and number of
students covered under the mid-day meals programme.**

Proportion of community based schools implementing free education for students
from grades 1 to 8.**

Number of proportion of actions taken against community schools which violate
the standard to provide free education from grades 1 to 8.

Number and proportion of teachers obtaining in-service trainings, including
trainings on human rights and gender awareness.**

Proportion of schools made or built or accommodated or adjusted to the needs of
children with disabilities.

Proportion of schools providing special education (e.g. for children with
disabilities).

Proportion/ratio of teachers qualified and trained for secondary and higher
education

Ratio of students compared to number of teaching staff at primary and secondary
level (both public and private schools).

Ratio of girls to boys in secondary or higher education by caste, ethnicity, region
and disabilities.

Number and proportion of schools following a multi-lingual curriculum.**
Proportion of community schools with computer education.

66
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° Proportion of community schools with English as a medium of teaching and
learning.

Number or proportion of community schools providing open education.

Number or proportion of community schools adopting customary practices and
mother tongue as medium of teaching and learning.

Average distance of community schools from home and community centres.

Drop out rate of students on the prohibited grounds of discrimination.

Teacher attendance rate at community schools (hours per day).

Proportion of trained teachers for providing education in a child-friendly and fear-
free environment.

Number of schools with inclusive education.

Number of days that schools closed due to bandh and strikes in the calendar
year.

Outcome indicators

° Literacy rate.

o Number and proportion of illiterate adults who participated in literacy

programmes.**

Primary school enrolment ratio.

Number of school age children who are out of schools.

Number and proportion of targeted population groups enrolled in the ECDs.**

Number and proportion of target groups that participated in vocational trainings

and other education programmes.**

° Number or proportion of students enrolled in higher education by targeted groups
(girl) receiving the government scholarships.**

° Percentage of enrollment rate of all marginalized communities in higher

education.

Drop-out rate from primary education by grades for target groups.

Proportion of students starting grade 1 who reach last grade of primary level

(completion rate).*

Proportion of students completing secondary and higher secondary education.

Number of population graduated (per 10,000 population).

Percentage of users of information technology, including internet.

Number and proportion of adult women benefited from informal education.

All indicators should be disaggregated by prohibited grounds of

discrimination.

* MDG indicator
*x Indicators integrated into the National Human Rights Action Plan (NHRAP) 2010/11-2012/13
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4. 5 The right to work

Theright to work is one of the fundamental rights recognized in several international human
rights instruments. The ICESCR, as laid down in Article 6, deals more comprehensively
with this right than any other international human rights instrument. The right to work
is essential for realizing other human rights and forms an inseparable and inherent part
of human dignity.®”

Nepal, in accordance with national®® and international legal standards, has obligations to
respect, protect and fulfill every Nepali citizen’s right to work which entails, at least, the
right to access to employment without discrimination, free choice of employment, and
a supportive structure that aids access to employment, including appropriate vocational
education and training. It also includes the right to fair wages, to equal pay for work
of equal value, to safe and healthy working conditions, to reasonable limitations on
working hours, to equal treatment in employment and the prohibition of dismissal on
the ground of pregnancy as well as other discriminatory grounds.

The attributes based on which indicators have been identified, therefore, include (i)
access to decent and productive work; (i) just and safe working conditions; (i) training,
skill upgradation and professional development and; (iv) protection from forced labour
and unemployment.

Structural indicators

o Number and date of entry into force in Nepal of the international human rights
treaties, including ILO conventions, relevant to the right to work.

° Date of entry into force and coverage of the right to work in the Constitution and
other domestic framework laws.

o Time frame and coverage of national policies® and plans to effect the realization
of the right to work.

o Maximum number of working hours per week stipulated by law.
Minimum age of employment by occupation.
Duration of maternity, paternity and leave entitlements on medical grounds and
proportion of wage paid in the covered period.

° Number of registered and/or active governmental, semi-governmental and non-
governmental organisations, including trade unions involved in the protection and
promotion of the right to work.

67 General Comment No. 18 of CESCR

68  Art. 18 (1) of Interim Constitution, 2007

69 Policies and action plans that focus on generating full and productive employment; ensuring safety and health
standard in the workplace; determining working hours and equal wages; providing skill development and
vocational training; and elimination of forced labour, including worst forms of child labour, domestic work and
work of migrants.
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“For the effective monitoring of ESCR, the availability of data and information
for each indicator is essential. We, however, cannot deny retaining some of the
indicators for which data and information may not be available immediately but
are crucial to capture the level of realization of the rights in question in the long-
run. We have to advocate with the Government and other responsible actors for
the generation of data and information or one to lead a survey for the same
purpose.”

- National Women Commission (NWC) in Nepal

Process indicators
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Proportion of received complaints on the right to work, including just and safe
working conditions, investigated and adjudicated by the courts, NHRC or any other
competent mechanisms (i.e. labour court) and the proportion of these responded
to effectively by the Government.

Number of workplaces (both formal and informal sector) monitored (by e.g. the
Labour Department) as per international labour standards and actions taken.
Proportion of population gone abroad for employment and specific steps taken by
the Government to safeguard their rights when violated.

Number of cases/frauds of foreign recruitment agencies investigated and legal
action initiated.**

Number of employment information centres set up and proportion of districts with
operational employment information centres.**

Proportion of labour force having access to information related to employment.
Number or proportion of population attending skill development and vocational
trainings.

Proportion of wage between men and women (based on region and target
groups).

Number of targeted programmes aimed at increasing access of women, Dalits,
indigenous peoples and persons with disabilities to employment.

Proportion of women, Dalits, indigenous peoples, persons with disabilities, and
other target groups holding senior level posts (i.e. managerial) in the public
service.

Number of information centres set-up for migrant labourers or districts with
operational migration information centres.**

Number of unemployment insurance schemes. **

Number of benficiaries under targeted social security programmes.**
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Proportion of labourers with insurance coverage.**
Minimum wages by economic activity and by region.**
Proportion of fund allocated by private business companies under corporate social
responsibility and number of targeted programmes financed through such funds.
° Number of employment generating business companies and industries incresed
and decresed in the reporting period.
o Number of bandhs (general strikes), including the strikes in the industrial sector
and the estimated economic and other loss caused in the reporting period.
° Proportion of population covered under self-employment programmes.

Outcome indicators

° Proportion of unemployed in total population.

° Employment-to-population ratios, by sex, target groups and education level.

o Proportion of employed and semi-employed persons earning below USD 1 per
day.*

° Long-term unemployment rates (one year or more) by sex, target groups and
region.
Annual employment growth (job creation rates), by education level.
Proportion of informal sector workers shifted to formal sector employment in the
reporting period.

o Number of accidents at the workplace and victims covered by compensation
schemes.

o Number of workers employed abroad that were rescued or provided emergency
assistance.**

o Number of death incidents and serious injuries involving workers in foreign
employment for which compensation was provided.

° Proportion of targeted unemployed persons covered by unemployment/social
security benefits.
Share of women in wage employment in the non-agricultural sector.*
Proportion of workers in hazardous employment (short, fixed term, casual and
seasonal).
Employment growth rate in the reporting period.
Number of child labourers in the reporting period.

All indicators should be disaggregated by prohibited grounds of

discrimination.

* MDG indicator
*x Indicators integrated into the National Human Rights Action Plan (NHRAP) 2010/11-2012/13 by the Government of Nepal
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CHAPTER 5

THE USE OF INDICATORS IN
PRACTICE

59

5.1 The need to identify baseline, goals and
benchmarks

The next step, after identifying indicators, is to identify baseline, national
level benchmarks and targets for these indicators.”> Benchmarks are
baseline measurements that assess performance at the start of the period
in question. Performances above the benchmarks indicate that Nepal is
meeting its obligation to progressively realize the rights in question.

Targets are goals that indicate the level of realization of the rights
considered attainable within a determined period of time. If realistic
targets are set and then not met, the State should establish that it has
met its obligations nonetheless.”

State planning instruments such as the five-year regular plan, the three-
year interim plan and national human rights action plan may help to
identify national-level benchmarks to ensure progressive realisation of the
ESCR concerned in the context of Nepal.

70 OHCHR: Economic, Social and Cultural Rights, Handbook for National Human Rightsinstitutions,
Professional Training Series No. 12, New York, Geneva 2005.
71 Ibid
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Need to set up national-level benchmarks

Benchmarks are baseline measurements and should be defined by the individual
State Party, in the context of the ICESCR, taking into account resource availability.
Benchmarks are time-bound goals and therefore crucial to measure the progressive
realization of the rights concerned. The current national statistics of skill birth
attendance in Nepal, for instance, is 29.39% and if the Government aims it to
up by 40% in five years, this becomes a benchmark to achieve in the given time
frame. While setting the national level benchmarks, it is highly desirable that a
control mechanism exists to ensure that established goals are set neither too high
nor too low.

Based on Prof. Eibe Riedel: The IBSA Procedure as a Tool of Human Rights
Monitoring and OHCHR: Economic, Social and Cultural Rights, Handbook for
National Human Rights Institutions

5.2 Collection of data

Data for indicators, benchmarks and targets may come from a variety of sources. In
Nepal, the Central Bureau of Statistics (CBS) under the National Planning Commission
is the primary source of data and information. Equally important is to look into the
programmes and annual reports of the relevant government ministries and departments,
such as those responsible for education, health, housing, agriculture, physical planning,
labour and land which may provide detailed breakdown of where public funds are being
spent in these areas and the results generated.

Annual Government budget reports provide information on the overall mix and proportion
of public spending in areas that are more directly related to ESCR, such as education
and health care. State reports to the Treaty Bodies may also provide important data and
information in relation to the status of the realization of the rights concerned.

The data qualified as quantitative indicators, however, should be relevant, valid and
reliable; they should be timely and based on objective information and effective data-
generating mechanisms. They should be amenable to disaggregation by prohibited
grounds of discrimination such as sex, age and other vulnerable or marginalized
population segments, and suitable for temporal and spatial comparison, following
relevant international statistical standards.”

72 Report on indicators for monitoring compliance with international human rights instruments/
HRI/MC/2006/7.
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List of the participants of the training workshop entitled “Enhancing
Knowledge and Skills on Monitoring Economic, Social and Cultural

Rights in Nepal” organized in Kathmandu and replicated in the
regions between 2009 and 2011 by OHCHR-Nepal. The Working Group
benefited from the contribution of these participants while identifying
indicators for ESCR.

Laxmi Karki

Dr. Renu Rajbhandari
Sama Bajra

Anuj Sitaula

Ritu Limbu

Janga Bahadur Singh
Imam Haider

Afreen Azimi

Manoj Manandhar
Punyawati Ramtel
Nabin Lamichhane
Hari Singh Gurung
Laxman Shrestha

Lok Darsan Lamichhane
Dipak Raj Tiwari

Dhan Bahadur Pariyar
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Min Mahat

Dinesh Kumar Chaudhary
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Chandrakanta Chapagain
Shree Ram Adhikari
Pawan Bhatta
Samjhana Sharma
Nand Kishor Yadav
Tejman Shrestha

Bir Bahadur Budha Magar
Rajendra Neupane
Arjun Prasad Koirala
Jyoti Prasad Ghimire
Balkrishna Pokharel
Prem Bahadur Thapa
Uma Joshi

Koshraj Neupane
Ramesh Sunam

Ritu Raj Bhadari

Kewal Prasad Bhandari
Dillip Khadka

Dipak Shrestha
Prabina Bajracharya
Anand Chand

Samira Shakya

Ai Kihara-Hunt

Shivani Verma

Charles Muwunga
Ruplal Aidi

Ram Prasad Gautam

WDO
District Court, Morang
DDC, Morang
MoHP
NHRC
NHRC
NHRC
NHRC
NHRC
NHRC
NHRC
NHRC
NHRC
NHRC
NHRC
NHRC
NHRC
NHRC
NHRC
NHRC
NHRC
NHRC
NDC
NWC
NWC
NWC
OHCHR
OHCHR
OHCHR
OHCHR
OHCHR
OHCHR
OHCHR
OHCHR
OHCHR

Govt.
Govt.
Govt.
Nls
Nls
Nls
Nls
Nls
Nls
Nls
Nls
Nls
Nls
Nls
Nls
Nls
Nls
Nls
Nls
Nls
Nls
Nls
Nls
Nls
Nls
Nls
UN
UN
UN
UN
UN
UN
UN
UN
UN
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Members of the Training Team

1 Katia Chirizzi OHCHR-Nepal UN
2 Chitralekha Massey OHCHR-Nepal UN
3 Sonali Regmi OHCHR-Nepal UN
4 Dip Magar OHCHR-Nepal UN
5 Ruplal Aidi OHCHR-Nepal UN
6 Raju Sarkar OHCHR-Nepal UN
7 Ratnakaji Shrestha OHCHR-Nepal UN
8 Raju Chapagai OHCHR-Nepal UN

External facilitators

1. Rajeev Malhotra Consultant
2. Nicolas Fasel OHCHR UN
3. Dr. Trilochan Upreti OPM&CM, Government of Nepal Government
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Annex 2:
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Terms of Reference of the Working Group on ESCR Indicators (prepared
in 2009 and revised in 2010)

TERMS OF REFERENCE

1. Background

There has been a growing demand for the identification and use of
indicators, both qualitative and quantitative, in promoting and monitoring
the implementation of human rights, specifically in the area of economic,
social and cultural rights (ESCR) in Nepal. Indicators are seen as a useful
tool in articulating and advancing claims on the duty-bearers and in
formulating public policies and programmes for facilitating the realisation
of human rights, ESCR in particular.

The use of indicators as a tool to help the Government assess its own
progress and make precise and relevant information available to the
United Nations Human Rights Treaty Bodies, particularly the Committee on
Economic, Social and Cultural Rights, in monitoring the implementation
of core international human rights obligations has also been widely
accepted in Nepal by a number of relevant actors.

The use of validated indicators can help in bringing about greater
transparency and objectivity in the assessments undertaken by the treaty
bodies and facilitate the follow-up on their concerns and recommendations,
referred to as “concluding observations” in the reporting process of the
treaty bodies. Importantly, it makes the content of a human right more
concrete and tangible. Appropriate indicators can be particularly useful in
the application of human rights standards and norms in the process of
policy making and its implementation.

The Working Group on ESCR Indicators was established in 2009 as a part
of the follow-up activities to a series of traning workshops introducing
a large number of actors in the area of monitoring ESCR in Nepal. They
included the National Institutions(NIS), the Government and civil society
and NGOs.
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2. Objective

The overall objective of the Working Group is to support the promotion, protection
and enjoyment of ESCR in Nepal. This will be through the medium of developing (in
agreement with NIs, Government authorities and NGOs/CSOs) a set of indicators on
some specific ESC rights, in the Nepali context. They would be used to monitor the
policies and programs of the State as well as the evaluation of the implementation of
the relevant treaty body recommendations/concluding observations. The Working Group
would disseminate and enhance the ability of actors to use them and produce a common
report on the status of the enjoyment of ESCR in Nepal.

3. Coordination

The Working Group will be co-chaired by OHCHR-Nepal, NHRC, NWC and NDC with
support from other members. The Working Group will hold regular monthly meetings
convened by the Co-Chairs who will disseminate agenda and minutes.

Different rights/areas will be taken up by the Working Group and will develop the
indicators as required.

The Working Group will collaborate and coordinate with all actors as necessary. They
will make regular presentations to the stakeholders and members of the Sub-groups as
and when necessary.

4. Work plan

The Working Group will develop a work plan which will include a set of prioritized
activities and outputs and time frame and responsible and collaborating organizations
for the execution of the activities.
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List of individuals and rganizations consulted by the Working Group
in the course of finalizing indicators for ESCR.

Deepak Jung Dhoj Karki
Bir Bahadur Budha
Maya Devi Sharma
Udbir Nepali

Awani Mainali Bhattarai
Yemendra Upadhya
Mukti Ram Pokhrel
Min Bahadur Mahat
Fakala Tharu

Krishna Singh Deupa
Mina Bagale

Sunita Chaudhary
Maimoona Siddiqui
Biju Aryal

Mohan Jnawali

Prabha Balampu
Narendra Prasad Joshi
Abhiram Roy

Bhanu Parajuli

Tulasi Bahadur Karki
Indra Adhikari

Bhesh Raj Adhikari
Shaurabha Subedi
Ramesh Kumar Poudel
Pooja Bhattarai

Yogita Rai

Organisation

NHRC- Butwal

NHRC- Jumla

NHRC

NDC

NWC

NWC

CRCD,Nepal
KIRDARC-Nepal

FNC

SWWET Nepal

CDEN, Kanchanpur
FKDF,Banke

Fatima Foundation, Banke
NGO Federation of Nepal
Nepal Teachers’ Association
CWIN, Nepal

SAP, Nepal

WOREC, Nepal

RRN

FOHRID

Nepal Red Cross

Food Action Nepal (FAN)
WOREC, Nepal

Human Rights, Training coordination

WOREC, Nepal
FIAN, Nepal

Remarks

Nls

Nls

Nls

Nls

Nls

Nls

CBO
CBO
CBO
NGO
CBO
CBO
NGO
NGO
Ccso
NGO
NGO
NGO
NGO
NGO

NGO
NGO

NGO
NGO
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27.
28.

29.

30

31
32.
33.
34.
35.
36.
37-
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51
52.
53.
54.
55.

56.
57.
58.

59.
60.
61.
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Bindra Maharjan
Sama Vajra

Jyoti Baidya

Lyam Bahadur Darjee
Julia Chitrakar

Dina Mani Pokharel
Raghu Nath Lamichhane
Matrika Devkota
Anand Tamang

JB Rana

Bijaya Subba

Teeka Dahal

Nirmala Dhital

Kiran Shilpakar
Punyawati Ramtel
Bishnu maya Pariyar
Maheshwar Ghimire
Rina Ghale

Pratap Bd. Sing
Basanti Shrestha
Sushila Mishra Bhatt
Shankar Lamichhane
Rajendra Acharya
Tilak Jung Khadka
Muna Gautam
Chhaya Sharma
Yogendra Kumar Kunwar
Yubaraj Neupane
Krishna Raj B.C.

Deepak Kiran Pokharel
Mohan Chandra Joshi
Paban Ghimire

Laxmi Narayan Upreti
Prafulla Man Pradhan
Bijaya Thapa

CWR

LUMANTI

CSRC

NLRF

CSGS

Development Law Associate
Nagarik Daily

KOSHIS

CREHPA

Reseacher (Population/Migration)
CAED/WRRD

NDWA

NDWA

NAPD-Nepal

FEDO

WDSETC

Nepal Disabled HR Center
Gravitation Publication Pvt.Ltd.
CNI

Nepal Bar Association
CLASS-Nepal

CLASS-Nepal

CLASS-Nepal

CLASS-Nepal

Pourakhi

FWEA

CLASS-Nepal

JTucc

Ministry of Land Reforms

& Management

Nepal Food Corporation
Department of Commerce
Department of Health, MoHP
Ministry of General Administration
Former Programme Manager,
UNFPA Nepal

NGO
NGO
NGO
CsoO
SO

Cso
NGO
SO

NGO
NGO
NGO
NGO
NGO
NGO
NGO
Ccso
NGO
CSO
NGO
NGO
NGO
NGO
NGO
NGO
NGO
CSO

Govt.

Govt.

Govt.

Govt.

Govt.
UNHABITAT
UN
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62.
63.
64.
65.

Dr. Kishori Mahat
Tek Tamata
Dr. Asha Pun

Shantha Rau Barriga

WHO Nepal
UNDP Nepal
UNICEF Nepal

Human Rights Watch

UN
UN
UN
INGO

itors of consultation worksh
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Bishal Khanal
Uma Joshi

Kewal P. Bhandari
Ritu Raj Bhandari

Dillip Khadka
Kabiraj Khanal
Pawan Ghimire
Jagat Deuja
Rajesh Hamal
Govinda Nepali
Dip Magar
Ruplal Aidi
Raju Sarkar

NHRC
NHRC
NwWC

Former Secretary, NWC

NWC

MoHP

MoHP

CSRC
Advocate
NDC
OHCHR-Nepal
OHCHR-Nepal
OHCHR-Nepal

NHRIs
NHRIs
Nls
Nls
Nls
Govt.
Govt.
Ccso

Nls
UN
UN
UN
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Annex 4:

Members of the Working Group and Sub-groups formed in the course
of identifying and contextualizing indicators

l. Right to food

S.N. | ORGANISATION ROLE
1. National Human Rights Commission Lead
2. FIAN-Nepal Support
3. Nepal Food Corporation Support
4 NGO Federation Support
5. Right to Food Network (RtF) Support
6. Women Rehabilitation Centre (WOREC) Support
S.N. ORGANISATION ROLE
1. Community Self-Reliance Centre Lead
2. LUMANTI Support
3. CSGS Support
4 Social Development Path Support
S.N. ORGANISATION ROLE
1. Ministry of Health & Population Lead
2 Department of Health Service Support
3. Family Planning Association of Nepal Support
4 Women Rehabilitation Centre (WOREC) Support
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IV. Right to education

S.N. ORGANISATION ROLE
1. National Dalit Commission Lead
2. Feminist Dalit Organisation (FEDO) Support
3. Professional Development and

Research Centre (PDRC) Support
4. Women Development Self-Employment

Training Centre Support
V. Right to work
S.N. | ORGANISATION ROLE
1. National Women’s Commission Lead
2. Class-Nepal Support
3. Joint Trade Union Coordination Centre Support
4. Ministry of Labour and Transport Management Support
5. Nepal Bar Association

85



%9 Heer T
R Her T
3. STt farer aur SigEe & (fiermEt) e
. Hfea faerma TRISTR arfaw &= B HECo

%9 e T
R. FATH-TA L RRED
2. W’Fﬁ b HRED
X, TH YT ATATATT SFIEIT HATAT REEED
4. AU AR T O




87

International Covenant on Economic, Social and Cultural Rights

Adopted and opened for signature, ratification and accession by
General Assembly resolution 2200A (XXI)
of 16 December 1966

entry into force 3 January 1976, in accordance with article 27

Preamble

The States Parties to the present Covenant,

Considering that, in accordance with the principles proclaimed in the
Charter of the United Nations, recognition of the inherent dignity and of
the equal and inalienable rights of all members of the human family is the
foundation of freedom, justice and peace in the world,

Recognizing that these rights derive from the inherent dignity of the
human person,

Recognizing that, in accordance with the Universal Declaration of Human
Rights, the ideal of free human beings enjoying freedom from fear and
want can only be achieved if conditions are created whereby everyone
may enjoy his economic, social and cultural rights, as well as his civil and
political rights,

Considering the obligation of States under the Charter of the United
Nations to promote universal respect for, and observance of, human
rights and freedoms,

Realizing that the individual, having duties to other individuals and to
the community to which he belongs, is under a responsibility to strive
for the promotion and observance of the rights recognized in the present
Covenant,

Agree upon the following articles:

PART I

Article 1

1. All peoples have the right of self-determination. By virtue of that
right they freely determine their political status and freely pursue
their economic, social and cultural development.
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All peoples may, for their own ends, freely dispose of their natural wealth and
resources without prejudice to any obligations arising out of international economic
co-operation, based upon the principle of mutual benefit, and international law. In
no case may a people be deprived of its own means of subsistence.

The States Parties to the present Covenant, including those having responsibility
for the administration of Non-Self-Governing and Trust Territories, shall promote
the realization of the right of self-determination, and shall respect that right, in
conformity with the provisions of the Charter of the United Nations.

PART Il

Article 2

1.

Each State Party to the present Covenant undertakes to take steps, individually
and through international assistance and co-operation, especially economic and
technical, to the maximum of its available resources, with a view to achieving
progressively the full realization of the rights recognized in the present Covenant by
all appropriate means, including particularly the adoption of legislative measures.
The States Parties to the present Covenant undertake to guarantee that the rights
enunciated in the present Covenant will be exercised without discrimination of any
kind as to race, colour, sex, language, religion, political or other opinion, national
or social origin, property, birth or other status.

Developing countries, with due regard to human rights and their national economy,
may determine to what extent they would guarantee the economic rights recognized
in the present Covenant to non-nationals.

Article 3

The States Parties to the present Covenant undertake to ensure the equal right of
men and women to the enjoyment of all economic, social and cultural rights set
forth in the present Covenant.

Article 4

The States Parties to the present Covenant recognize that, in the enjoyment of
those rights provided by the State in conformity with the present Covenant, the
State may subject such rights only to such limitations as are determined by law
only in so far as this may be compatible with the nature of these rights and solely
for the purpose of promoting the general welfare in a democratic society.

Article 5

1.
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Nothing in the present Covenant may be interpreted as implying for any State,
group or person any right to engage in any activity or to perform any act aimed
at the destruction of any of the rights or freedoms recognized herein, or at their
limitation to a greater extent than is provided for in the present Covenant.
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2. No restriction upon or derogation from any of the fundamental human rights
recognized or existing in any country in virtue of law, conventions, regulations
or custom shall be admitted on the pretext that the present Covenant does not
recognize such rights or that it recognizes them to a lesser extent.

PART Il

Article 6

1. The States Parties to the present Covenant recognize the right to work, which
includes the right of everyone to the opportunity to gain his living by work which
he freely chooses or accepts, and will take appropriate steps to safeguard this
right.

2.  The steps to be taken by a State Party to the present Covenant to achieve the
full realization of this right shall include technical and vocational guidance and
training programmes, policies and techniques to achieve steady economic, social
and cultural development and full and productive employment under conditions
safeguarding fundamental political and economic freedoms to the individual.

Article 7
The States Parties to the present Covenant recognize the right of everyone to the
enjoyment of just and favourable conditions of work which ensure, in particular:

(@ Remuneration which provides all workers, as a minimum, with:

() Fair wages and equal remuneration for work of equal value without distinction
of any kind, in particular women being guaranteed conditions of work not inferior
to those enjoyed by men, with equal pay for equal work;

(i) A decent living for themselves and their families in accordance with the
provisions of the present Covenant;

(b) Safe and healthy working conditions;

(0 Equal opportunity for everyone to be promoted in his employment to an
appropriate higher level, subject to no considerations other than those of seniority
and competence;

(d) Rest, leisure and reasonable limitation of working hours and periodic holidays with
pay, as well as remuneration for public holidays

Article 8

1. The States Parties to the present Covenant undertake to ensure:

(@ The right of everyone to form trade unions and join the trade union of his choice,
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subject only to the rules of the organization concerned, for the promotion and
protection of his economic and social interests. No restrictions may be placed
on the exercise of this right other than those prescribed by law and which are
necessary in a democratic society in the interests of national security or public
order or for the protection of the rights and freedoms of others;
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(b)
©

)

The right of trade unions to establish national federations or confederations and
the right of the latter to form or join international trade-union organizations;

he right of trade unions to function freely subject to no limitations other than
those prescribed by law and which are necessary in a democratic society in the
interests of national security or public order or for the protection of the rights and
freedoms of others;

The right to strike, provided that it is exercised in conformity with the laws of the
particular country.

This article shall not prevent the imposition of lawful restrictions on the exercise of
these rights by members of the armed forces or of the police or of the administration
of the State.

Nothing in this article shall authorize States Parties to the International Labour
Organisation Convention of 1948 concerning Freedom of Association and Protection
of the Right to Organize to take legislative measures which would prejudice, or
apply the law in such a manner as would prejudice, the guarantees provided for in
that Convention.

Article 9

The States Parties to the present Covenant recognize the right of everyone to
social security, including social insurance.

Article 10
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The States Parties to the present Covenant recognize that:

The widest possible protection and assistance should be accorded to the family,
which is the natural and fundamental group unit of society, particularly for its
establishment and while it is responsible for the care and education of dependent
children. Marriage must be entered into with the free consent of the intending
spouses.

Special protection should be accorded to mothers during a reasonable period
before and after childbirth. During such period working mothers should be accorded
paid leave or leave with adequate social security benefits.

Special measures of protection and assistance should be taken on behalf of all
children and young persons without any discrimination for reasons of parentage or
other conditions. Children and young persons should be protected from economic
and social exploitation. Their employment in work harmful to their morals or
health or dangerous to life or likely to hamper their normal development should
be punishable by law. States should also set age limits below which the paid
employment of child labour should be prohibited and punishable by law.
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Article 11

1.

(b)

The States Parties to the present Covenant recognize the right of everyone to an
adequate standard of living for himself and his family, including adequate food,
clothing and housing, and to the continuous improvement of living conditions. The
States Parties will take appropriate steps to ensure the realization of this right,
recognizing to this effect the essential importance of international co-operation
based on free consent.

The States Parties to the present Covenant, recognizing the fundamental right of
everyone to be free from hunger, shall take, individually and through international
co-operation, the measures, including specific programmes, which are needed:

(@ To improve methods of production, conservation and distribution of food by making
full use of technical and scientific knowledge, by disseminating knowledge of the
principles of nutrition and by developing or reforming agrarian systems in such a way
as to achieve the most efficient development and utilization of natural resources;
Taking into account the problems of both food-importing and food-exporting countries,
to ensure an equitable distribution of world food supplies in relation to need.

Article 12

1.
2.
@

(b)
©

©)

The States Parties to the present Covenant recognize the right of everyone to the
enjoyment of the highest attainable standard of physical and mental health.

The steps to be taken by the States Parties to the present Covenant to achieve the
full realization of this right shall include those necessary for:

The provision for the reduction of the stillbirth-rate and of infant mortality and for
the healthy development of the child;

The improvement of all aspects of environmental and industrial hygiene;

The prevention, treatment and control of epidemic, endemic, occupational and
other diseases;

The creation of conditions which would assure to all medical service and medical
attention in the event of sickness.

Article 13

1.

@
(b)
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The States Parties to the present Covenant recognize the right of everyone to
education. They agree that education shall be directed to the full development
of the human personality and the sense of its dignity, and shall strengthen the
respect for human rights and fundamental freedoms. They further agree that
education shall enable all persons to participate effectively in a free society,
promote understanding, tolerance and friendship among all nations and all racial,
ethnic or religious groups, and further the activities of the United Nations for the
maintenance of peace.

The States Parties to the present Covenant recognize that, with a view to achieving
the full realization of this right:

Primary education shall be compulsory and available free to all;

Secondary education in its different forms, including technical and vocational
secondary education, shall be made generally available and accessible to all by
every appropriate means, and in particular by the progressive introduction of free
education;
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(e)

Higher education shall be made equally accessible to all, on the basis of capacity,
by every appropriate means, and in particular by the progressive introduction of
free education;

Fundamental education shall be encouraged or intensified as far as possible for
those persons who have not received or completed the whole period of their
primary education;

The development of a system of schools at all levels shall be actively pursued, an
adequate fellowship system shall be established, and the material conditions of
teaching staff shall be continuously improved.

The States Parties to the present Covenant undertake to have respect for the
liberty of parents and, when applicable, legal guardians to choose for their
children schools, other than those established by the public authorities, which
conform to such minimum educational standards as may be laid down or approved
by the State and to ensure the religious and moral education of their children in
conformity with their own convictions.

No part of this article shall be construed so as to interfere with the liberty of
individuals and bodies to establish and direct educational institutions, subject
always to the observance of the principles set forth in paragraph | of this article
and to the requirement that the education given in such institutions shall conform
to such minimum standards as may be laid down by the State.

Article 14

Each State Party to the present Covenant which, at the time of becoming a Party,
has not been able to secure in its metropolitan territory or other territories under
its jurisdiction compulsory primary education, free of charge, undertakes, within
two years, to work out and adopt a detailed plan of action for the progressive
implementation, within a reasonable number of years, to be fixed in the plan, of
the principle of compulsory education free of charge for all.

Article 15

1.

@
(b)
©

2.
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The States Parties to the present Covenant recognize the right of everyone:

To take part in cultural life;

To enjoy the benefits of scientific progress and its applications;

To benefit from the protection of the moral and material interests resulting from
any scientific, literary or artistic production of which he is the author.

The steps to be taken by the States Parties to the present Covenant to achieve the
full realization of this right shall include those necessary for the conservation, the
development and the diffusion of science and culture.

The States Parties to the present Covenant undertake to respect the freedom
indispensable for scientific research and creative activity.

The States Parties to the present Covenant recognize the benefits to be derived
from the encouragement and development of international contacts and co-
operation in the scientific and cultural fields.
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PART IV
Article 16

1.

@

The States Parties to the present Covenant undertake to submit in conformity with
this part of the Covenant reports on the measures which they have adopted and
the progress made in achieving the observance of the rights recognized herein.
All reports shall be submitted to the Secretary-General of the United Nations,
who shall transmit copies to the Economic and Social Council for consideration in
accordance with the provisions of the present Covenant;

(b) The Secretary-General of the United Nations shall also transmit to the specialized

agencies copies of the reports, or any relevant parts therefrom, from States Parties
to the present Covenant which are also members of these specialized agencies in
so far as these reports, or parts therefrom, relate to any matters which fall within
the responsibilities of the said agencies in accordance with their constitutional
instruments.

Article 17

1.

The States Parties to the present Covenant shall furnish their reports in stages,
in accordance with a programme to be established by the Economic and Social
Council within one year of the entry into force of the present Covenant after
consultation with the States Parties and the specialized agencies concerned.
Reports may indicate factors and difficulties affecting the degree of fulfilment of
obligations under the present Covenant.

Where relevant information has previously been furnished to the United Nations or
to any specialized agency by any State Party to the present Covenant, it will not be
necessary to reproduce that information, but a precise reference to the information
so furnished will suffice.

Article 18

Pursuant to its responsibilities under the Charter of the United Nations in the field
of human rights and fundamental freedoms, the Economic and Social Council may
make arrangements with the specialized agencies in respect of their reporting to it
on the progress made in achieving the observance of the provisions of the present
Covenant falling within the scope of their activities. These reports may include
particulars of decisions and recommendations on such implementation adopted
by their competent organs.

Article 19

99

The Economic and Social Council may transmit to the Commission on Human Rights
for study and general recommendation or, as appropriate, for information the
reports concerning human rights submitted by States in accordance with articles 16
and 17, and those concerning human rights submitted by the specialized agencies
in accordance with article 18.
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Article 20

The States Parties to the present Covenant and the specialized agencies concerned
may submit comments to the Economic and Social Council on any general
recommendation under article 19 or reference to such general recommendation in
any report of the Commission on Human Rights or any documentation referred to
therein.

Article 21

The Economic and Social Council may submit from time to time to the General
Assembly reports with recommendations of a general nature and a summary of
the information received from the States Parties to the present Covenant and the
specialized agencies on the measures taken and the progress made in achieving
general observance of the rights recognized in the present Covenant.

Article 22

The Economic and Social Council may bring to the attention of other organs of the
United Nations, their subsidiary organs and specialized agencies concerned with
furnishing technical assistance any matters arising out of the reports referred to
in this part of the present Covenant which may assist such bodies in deciding,
each within its field of competence, on the advisability of international measures
likely to contribute to the effective progressive implementation of the present
Covenant.

Article 23

The States Parties to the present Covenant agree that international action for
the achievement of the rights recognized in the present Covenant includes such
methods as the conclusion of conventions, the adoption of recommendations,
the furnishing of technical assistance and the holding of regional meetings
and technical meetings for the purpose of consultation and study organized in
conjunction with the Governments concerned.

Article 24

Nothing in the present Covenant shall be interpreted as impairing the provisions
of the Charter of the United Nations and of the constitutions of the specialized
agencies which define the respective responsibilities of the various organs of the
United Nations and of the specialized agencies in regard to the matters dealt with
in the present Covenant.

Article 25
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Nothing in the present Covenant shall be interpreted as impairing the inherent
right of all peoples to enjoy and utilize fully and freely their natural wealth and
resources.
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PART V

Article 26

1.

The present Covenant is open for signature by any State Member of the United
Nations or member of any of its specialized agencies, by any State Party to the
Statute of the International Court of Justice, and by any other State which has been
invited by the General Assembly of the United Nations to become a party to the
present Covenant.

The present Covenant is subject to ratification. Instruments of ratification shall be
deposited with the Secretary-General of the United Nations.

The present Covenant shall be open to accession by any State referred to in
paragraph 1 of this article.

Accession shall be effected by the deposit of an instrument of accession with the
Secretary-General of the United Nations.

The Secretary-General of the United Nations shall inform all States which have
signed the present Covenant or acceded to it of the deposit of each instrument of
ratification or accession.

Article 27

1.

The present Covenant shall enter into force three months after the date of
the deposit with the Secretary-General of the United Nations of the thirty-fifth
instrument of ratification or instrument of accession.

For each State ratifying the present Covenant or acceding to it after the deposit
of the thirty-fifth instrument of ratification or instrument of accession, the present
Covenant shall enter into force three months after the date of the deposit of its
own instrument of ratification or instrument of accession.

Article 28

The provisions of the present Covenant shall extend to all parts of federal States
without any limitations or exceptions.

Article 29

1.

103

Any State Party to the present Covenant may propose an amendment and file it with
the Secretary-General of the United Nations. The Secretary-General shall thereupon
communicate any proposed amendments to the States Parties to the present Covenant
with a request that they notify him whether they favour a conference of States Parties
for the purpose of considering and voting upon the proposals. In the event that at least
one third of the States Parties favours such a conference, the Secretary-General shall
convene the conference under the auspices of the United Nations. Any amendment
adopted by a majority of the States Parties present and voting at the conference shall
be submitted to the General Assembly of the United Nations for approval.
Amendments shall come into force when they have been approved by the General
Assembly of the United Nations and accepted by a two-thirds majority of the States
Parties to the present Covenant in accordance with their respective constitutional
processes.
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3. When amendments come into force they shall be binding on those States Parties
which have accepted them, other States Parties still being bound by the provisions
of the present Covenant and any earlier amendment which they have accepted.

Article 30
Irrespective of the notifications made under article 26, paragraph 5, the Secretary-
General of the United Nations shall inform all States referred to in paragraph | of
the same article of the following particulars:

(@ Signatures, ratifications and accessions under article 26;

(b) The date of the entry into force of the present Covenant under article 27 and the
date of the entry into force of any amendments under article 29.

Article 31

1. The present Covenant, of which the Chinese, English, French, Russian and Spanish
texts are equally authentic, shall be deposited in the archives of the United
Nations.

2. The Secretary-General of the United Nations shall transmit certified copies of the
present Covenant to all States referred to in article 26.
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