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[ETl [aepra @8 dq 2094 @I LRFIT HIGHATHT [{9a®T g GHE TIT TIHT THEEw
ThH AEISHH G0 3 FTETT THIHT JATGAT TATTHT [FTTHT HEAFIEA ATHhT 9
(TIUST) & | AT T&T ATl ATaTITSI=aiIa FATTHT ATTHT HTT HTTFRFE TATT
§7 | AT TeqEEFl FAFITA TIAHT HITAT ATFRF AT TH P-Hedl JFTETT T
AT AT 77 TART GAAT FTAT GAT | TG (&7 [T T THT BT
ST HTTT HTARHI TAETHAT F-FAT TNTRTT T TR GTdehed FITAGT JIT T STIAFTT
for7 q&T 97 Fg9Fe qT dG TAT TRUH & | [T [FFF TT FATTITHT A0S
BTTEFHH YIfT &a1 TR TAT JTTT SfFT GaEld T &7 3, THAATH ATFR T
T @& 90, T JATST TAT GILTT HTATHF! ALIFR TaeT T T 99 F TAFEEH T
T g | [T [#FIeHT & Teda% eaaar: 3§ @IA9Tdl ToT GeadhIs®l AT TaET
T T §, SATElE IoFl G5 T FTHNT T AT GAdT T 67 G AR T AN
FHF ATAFET GIET TH T6T &, TTee] ATATATIHT AT GIGT ALIER FaET T TeT
93 79, TFe, [qHAR, BT TIT JE@r qiFedr AT T G FTINT T Al g
TH T 94, qTF ETTAT T JEH AMIFBIT FaeT TH T 9%, T ATHTUAH HTIFT
qFHT T T8 99 FT THFEEHAT FeAH TTF GIIT TTH & | 9 T & frepraerr ar=r
TATEE FHHE: T (a0 T HIAT SAraddl AT 9 dl®e gaegT 17 767 9,
HIFHIT S T @I AT I HRIFT JeATHT 7 76T 3, dAfseh FTATTAT 8218 dfsep
GHTAATE ATFR AT TH TET X, AFFIAT TR TIFaATA ATTH TIT GIaT TN T
AT FaET TH T <, T FTFT GId TIT TEITE [T GIRT T SARIFRET FaET T
AL 93 BT AFETEHT GTHT GIIT 9TH & |
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foroar g9 | TFAT QO q&A, 1% TRHIHH q&d, T 3% (G Aba® ga” | qured 1§ qe7,
4R IRHATIICAE A& T faed FaHH1 Y F=d 99 T ¥OR FoAba! HIUASA aq13 (&7
feorepTar Aear raTearae Mieeal B | faiT [ qedese! Hrar=aael TATTHT ’IHE AfTheh
T T H-HEAT ANTET T AT SATAHRT (A TN FAAT Iqqed S | aad fawr faepra
AP AR FAFAIT Bal Al AT A ATIHRDB! TATTHAT b-F&dl ARTET TaGd T
FETH] [qeAIUTeHE [qa=dT daeds dfavs | I8 GREEAT AT dE@hl e 3¢9 UIdshe Al
G gl T fqehrd q&qHT 9 Ted (AT ATATIHT A&T ¥ SATeehl 9§ Aed) e HA-H
eI AE ATTFRB! T TasA 7, [q7wl Frarag-ea! &aiq & g ?, fd9« greaaey qma
ATerepY JALHT F-FAT TR T 7 TeaeHT ARTAdsT q9pd ¥ TN fod G qw
Y T AT TG JAR TRTH G |

3 fafa ugfa

TE GH AN AFLIEF T (g Foar qU<h AgHgudl [aF [Fera Feael Sy,
TR FGHT TRFR, T3 ARhR T WA dedl TR Tl ATaided faerd i, &
farepTer STeTreT TS, YT ¥ TATHT TEhT ATIR TATE TTdaH, TG T T qeehl AT b
yaTfe gfqaeare fgust @ | aguTd GRERE & fare deedt wifd yfqasd, $wrg qers
T RTeRT STARTOTAT T B ITUHETRT IqaaH, TSUrd AXHREH ATAE A&7, AT qTehicde I
o fad ATARTATS i ATUR SHTEURT B | A T FAH ACASH (qhT FTAHH, AT
HHE AfIFR AN, JUTA AL T, AR fqvq 9% ¥ ufga fawra I3 yfqaadesdl
YIHA ¥ fqeATor T {Zrd Fraeht AT YT TRUHT B | JTafAe Taehl AT Hed ATThRER
¥ FRBRAATIT AR A=qaTdl T AShad TRUHT G | GhHl T &TTH] ATHI AT IiT
TAATH T T G TUHT G, | GHHE ¥ TOMCHE 3o fafer TanT T8 & faer e
FTATEITA TITAHT AT ATTBTRRT TTITHT T AFTETHSTY [T TR |
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feir fareprereeT 4 3f@ 99 AEAEES FHA T FA T AT AL TTHT A HATTHIRPT T T
FEART T A | {97 faeprar Fedes AHa ATTPRPl ATIRIH] AMMS ATl HA ATl
AT ATIFRFT FHT TS d6l TSUE M6 Tl TFEA] TGI=T Me [aeeiueHs
faea= T AUFT T AGH! ATIYTRAT AURT &1 | T AQ@HT q&F § of Jadd Wbl A\
SHAAH! JTad T AfPR, e R o G TRl @I qAT G0 AGER, qET 3 o gauT
T T TAT IR AR, AT ¥ o FadT Tl RTEAT ITA T SATThR, T Y o G
R U e, 0% fAYd TR AT FF 030 ¥R o107 fedr A usven, fanr fase dee
ST, Hh LAY AT TAT FTHITEF [aeTa HeTeTan, =qarh, dTHRE |
3 fteg AT AranT, R0qe: & AR dedes adu qEwaT T 9T AR R09% 3030, ST AT AT,
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T A THIAATHT ATIPHT =T @ | ALT & o FAdT T A @I TAT TIABRTEHT
ATIFR, qET 9 o YAgq TRl ATAF Il Tgd T ITART T AIHR, T & o Jag+
TR SR T AATTET BTHb! ATRR, AT & of FAGT bl Aqqad-el ATTHT Fraterehl T
T ARIPR, qET Q0 F TAUT TEHT THTAATH! ATIRR, Fed 99 o TadT T JaTq T FRIeaa
ATATHH! ATTRRE] AHAT Jool@ B | T T 87 93 o Jad bl ATHT Fief qAT Fafeer
feT g T SferepTR, S8 93 of YaEA Tl o, ATaraRurdT SIS urs Afddr, de U of
YA Tl a9, S5d, MHAR, [EATe a9r e Siaer Fe0r ¥ fa IR T Afger, da
1§ o YAGH T ATk AT T FETHI AMIHR T AT 8 of G bl FTd TATATH
T9TPT ATCHIMOTT R ATTRTTRT TFTHT T TTRUHRT & | AT o Hoa AfaeZerr a1 o
g | I FERGHT JUTAR! (¥ T FARAER I BIHT A& [y TRTH G |
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FaerT AT ATAINST, AT, FTatae ¥ aTaraRoig araAl qRady s af | T8 SAdrdre
SAIEES] AT TEAT T GHAT I T TETIS, | ATAT IIRTSAT [FHTH STAD] AT
QAR T HiHe YOERAT BT | AT FTETISH, ATeE, Wifqew, ATArERuiE ¥ TAATSiere TETh!
UAR ¥ ATATHT §H FbRICHE gl IERAT 8¢ | |1 ATl agal ATHE qic T faeaar
[T ATARUTAT FIAF TRATTE® TUH S | ATSTH] [q9aAT ATF TgaATs AT [qebTd ST
TRFRETA AL-ISTAIF FREHIH] TRATT ATTH & | A (240 H IAFHAT (qbTd TeAehl
At gig T AR FqSAT T 7 ST [AeaggAT fa-faea AOEr Sl A TR
FIHT AT | T 4250 1 TATHAT ATMGF FhgaTT o Foet &g I= ar=r fara wo T
A EAR ANIF Figeh! [dehTd ATAROMA AIAT ITAT | T 490 I FIHAT JRITHT
JUTTALTSATE T TUHT AG-TAAA ekl [FebTFbl ATNT Gl Afd ATIITE® TR qfater
EXATARUTAEe! ATTIE F(Gh! [T ATIRUMA ATIAT IAT | I 350 I IHAT ATIRAT
AFIHAT TNl AN Faeprey T faebre AqeRom y=afed 8ar | a9 9Thare (e ¥
ATATARVIET= el & -FFvd bl @Isil FF IRFT HAT | 9 9330 H SAHAT AT SATHITATETR
AT | I 000 3@ 094 TFHE! AATIHT TeaTeal [aera A&l gitaars faera safaar |
T R09% G 030 FEAET Afaerg fowir e e gt faera wivest | a9 fas
HAIRUMTA TRl A, T HIHH, W@ ¥ AR, qHreell T e Rrefn, @=g,
Gl ¥ WIS, G a7 G ATE Ioll, IO SRR T HANGd HTH, gtdqar T far
¥ died, ffeard oml, @ 09 FRAT ¥ ORI A HiSAdE TUTAH YIEw & Q1A o 7, deargaaay
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qEAIgR T HEEweRl (AU, FHTELT T A FHISTH! (AT T SAAarg, dAbe Fiaiaep
TANTeTS faera AT | fa faera degent qer o faer afgareEr FEr 9 qgET (No
one left is Behind) = &1° ¥ IF HAATIS [dhbTd T AT ATTFRBI T3ATT TGATTH G |
a1 fagr= favas qaeEd AiMaeedrs Tgie @igd T THY Hiadd] dHardrs SR 9T
e, T9TE, T afehor Iead T giqagdr g |

Frenifeter fafaerar qor s arafe arfds sEeer Tu Aurersd A= qeEdr a9 d8
T AT AAATATs AGELH] AT (a0 T AT ATTRRATEdH! THINTE =TT TATIAT T
o fape ¥ frafeuesr &emr qatar qar afis fasma T 3eerE auigd® oFo " THEAE
frehTer SHERATITAT A ATIbR Al ATfde faerad! ATa9aedr ags TTH! - | favaeamdy
SIHT [FHR TRTHT [T (G AP Ahd HRATAIT aal ARKEHHT THA ATIHR, TTTR T
FITF! AT fahTE TG | A9 99 forg, a9, T T THIR GHE FEE T HEd TS |
T ATFAE YT, T ¥ FIAPT G {9701 T TN T9 Hed Mg | fqebrg ghRamar &
ATch a1 HET Gadl 9 qUrdel 400 HT FHHAT Tehl “THG AITe T @I AITeAl” Bl

(a)

eI W & ToRA | TRl Ak favaeardt SqAT Tfd TUHT GAAATET (g ST
ATAINSTE FHAAT, ARRE FHEAT, ASANTE GHEAT, SAEF AT, HBTAAT FAAAT, fore,
A T ASRET AGGLHT AT T [qebTar a1 AT aie fawiy faeprar eesret 9id g1 | g
T FTHTISTE FHAATRT (qgTedel TIYAT Tl H=dT, ST 99, ferg, Sia, strdrar, a1, Sy,
IS %Y, AR, TR, AT, o, faeard, =, s, @, arsar ATiad! AT
FEl-Fdol Ui [o7g TR Fehr ATTHTDT Y& T A AR ¥ f&01 fahra «eg uabues
T gife T 2

3. f faprre AeuEE wae TR AW afaee

faTT faerre dedes FeATeal [aetq Aeadl AT fah™ qUdT g7 qaiy A1 faera dedes
I faeTa FeTerT faeamira ®YATT A9UR AMHAT =T T ¥ [Feaeardy YT JT9e AT
YagH TSl Sfed fawa qeErgs 9 @roed g9 | (W g demer grieelE qraued
YITH AEHLTR] AR FATA 0 [edFeR I 3¥5 AT WP AT ARFHT B0
T AT ATTHRS! [AaeaTdT =90 917 T TH@ A1d &l | TITaHT A AR Jaed
T geTd T AT R dedewd WH ANEH a) TAd AToeHT [aeevucHd faa=r

TR T |

AT 9: WA STaht Teqqfe: faoT fepra @59 q o 8¢ S9HT W g @wRURT TIRATHT
A= T AIE SHEAAR AT @ ed ATHd ATTHRP A0 TaH qqd= T+ II TRIad 3, |
TG AATT TIAH S[AAD ATLATAT HT F AR o TREAT IHeA T, e
& eI AMST Fro=T AN, 2099 |

o I WA TEEEH, I 0N
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IIATITSTATR TR STeREH T SHIH TEUEe, HIEdTews, aTaaidHesed! Jdrd gars,
SYIh ATAINTE FIET YOSl 3 JUTIEE GeIehl AT HATEaT T, ATfde 97 Tehiaes 9,
gfafy, ¥ ATaRYd FaTewH MXER 5o darsd el H HIeH S | Taredel a9 J09% T
iftga e @A WWET TAASET R9.& Jqerdare Heruy g4 3030 AT R GIqTHT WA
A [ATHMAT BT 1909 FTTTHT Fehl B | [T Heg#r qidied 1.8 THRE SR THATS
SHIGET F9 09 AT 3% IfqeTd T@hAT 9 030 HI & YIITHT WA @& TEHET BT
35 Y GITTTHT WY G | G 094, AT ATHINSE FREATHT 39 & asiedl 99 aaerd @«
TEHAT |l AQIUX A 030 HT Y FAMT TATI AT TbAT 2T 9.8 Tl B TgATAT HE
TMET 5. gfqeraere I YiaeradT Shie &7 [AUhET aTel 99, % FIAeradr Shehl @ | o T
gfqeaih AT | 094 H 9&% FHNH TARATE T@TUX T 2030 HT 393\ TR AT A&
TEHAT BT 9,99 SR TH B

TATETHT AU, TIRTF T TG AP AT oot Freh YT T /A S{raeebl Tearaid
T [ ArATTSe TREAT FAHH ToaATaT TH S | TITAH] AT 003 o Aqredrs 9
TaeT, 98 5ol T 943 T TEHT (9o T FSHE AT S=THhd del ik T I
FEATE TSI T T TEHT T FFLAT TH G | GGHT GRFRATE I AqE T A1
eI YT AT TATHIT Te Ah TAT faqwTeeehl AT ATHITSTR e A=, STt Jg+aT,
AMAHE FHIIH IRARewdls ATAE TRET 91, Ushd Higel Wl AT§ 9T ATGH
ATET THT B | A ST FATHIT Tl ATNT JehITAT T fq=anfad quer Atch a4qr
IREARATS Aed T T ETIAT, Fele IRar Hae 01 Sl = HAHA qiq o1 TH]
B | G TFHRA Al [Harore! AT TRaw T fgeaear, Jsrsa #EHd, Tee atrd
AT JAT AHSTH FIT FAHH, T Gfe=ra 3 IR=aITH] (G001 T ATHITE AT FAHH
ToATAT T G, |

AT 3: G qAT Qo7 JfehTeat qaeq: e faerd 87 3 of JUterHr SrpHd d=eT T, @
TRET T A I YT T, F&70T RiehT Gad= T T STATH @ ATIRR Jeardid T AT
ATPR JAGT TH TATH THT g | TATAed G 094 AT G110 TUAART 3.9 GAa ==&
TEehl FATY A 3030 FEAHT ATS FIALTTHT WRTH A& ATT HTH TIHAT 8T 9.3 Fiqera#
Wl G | Yiqealth F3ET @rET e FH 094 F AM FT R0 [FAUTHATE TR AT
2030 HT 9= ¥ 30 [Hhdrmd qarsd @& [auer e« 4 97 % fearmd Qi g |
AT (99 @I HEAT FEAPTF ¥R E TGN R0 TATIA AT TEHHT BT ¥& Yl ) |
AewTE fa=Tg e GfFarg S Y R HfFrdare d g {0 Yiqerd qATST AT @M
BT 33 giqerd T g™

] wftgH AT AW, R030: far faer demet ynfd yfqeaw, Afted Arsr SHnT, FEErSt, T |
Qo Mt ATSTAT ATIRT, R039: TgTaTHeE AT Aftgar qiqeras, At T AW, FISHTS, T
QW A HATAT, R0 TUTART ATTIE T T 039 BT ATAE THLT, 9 TATAT, FISHATS AT |
R SET AMIF AT AN, 030 |




G ATTFRH TATHT T TS, T I AT Teel @I AAREAT TUH TRINAR T IR
qfe=T T, W AYIET HUHT a&il T H AHTH (6218, I=1d A, for3 ¥ ufafuatedesr &
DTS ST, TEferad STAT H Fofl IUAe RIS, [Farare Hi e fadqeonT, gfafe
fFame, Aok EaT, efddn, aTdiest ¥ 9= Wkiqe fadtaare fawanfyd fvar afears swm
faraeor TTST=T 1 T ATTHT B | W (STeAle @ GraT Tl a1 fodqwor, amteah
A fqaror, AIed T T4 TIsl FTHH! [, THANE AAH! Al AT ATS Hr
TS YTTH B | (epr AhaR e, (Aoil &0, Fehl T 9 JehT ARepRepl THIHT B
TIT @I RET ATATSAT, @I FRET JAIA AT FoATATH B | TGehT A1 feparr ara
TSI, BT GaE, TR ¥ Jeh{edeh Sad Tgid (qerd T Tgel ATATSTHT, H TR Fae=
ATATSAT, 9T H a7 [aedR FEHHA, TEhRI 9% Jagq AR, ATHRRI T HARAD!
VT (Value-Chain) [a&T8 FTHH T=aTd= TUH B |

AT 3: T Siaq AT I ATerRT: o7 Forebray Aer 3 & AT o ST AHEhT SATHE]
AT T Sfras 91 Afgd ¥ heiieed Iomq Afuedr giare=d T¢ a9g siaq g=edq" T
STH! T HTH TH G | TIAHT WA ATIRR qaden AT fawr faera deger a9 309%
AT 1= qUHAHT =aewdl Hoga? (Ufd g ffad S#H1) 35 aTe @eruy |+ 3030 7 R0
HT 1T A& [AUHHAT BT 5 AT %kl B | |1 JogaR (I 1@ (Siad STeH1) a9 094 T
U5 TEHMT TaTg T 030 AT S0 HI WhlH AT TehHT &1 g5 ad 3% AT Wkl g | 90 3@
9% FUHT [FeRIEE T=dT STHTIT &X (FTTesTR) FH 094 H 190 JTe T2y I« 030 HT
30 HT YR AT Teh[AT &Td &3 AT Wl g | g9 09% AT WA JTITH] T=a ST-Ar3 - Higdl
4Y.R 9iqerd TERMHT dQTUR F 2030 HI R0 Yiqerd TATIH A&d IGHhIA BTd W8 Y giqerd
THT G | 30 AT AT TR @A FEITHT T SIA9GeT a9 094 I ATgR auH §9.5
JfTTAATE F@TIY T 030 AT 0 YT TATIH AT TWHHAT BT &%, 3 Giaqera TRl g« |

TITETAT AT el AXHTTHT AT TIT FTAFHAS FMHT G AN TaTeed SAaq-a197 T+
TS ATIBRATS FANTE ATl &I T TH T | G99, FS9T qI7 I deel
QA AT @A Sad q97 e T Rererr faemw deerorer afger geardfa a9 fatae
FTAFRH TATAT TWH B | T @RI FAHAATIT IRaR a9, qied A,
AEdT SEIAHATIH!, TR THId, [FAR-[FRT I @, MSER (A ATfe FHA
T T G | AT FRAFHHAIT GHETTAT ATITRT Teblehd Tasia 18] FRET0T, @I q97
AT AR FoATAT TR Gl | T8 AFed] Al ATaeTF [7:97ch e AT A=
HEIT, FITARNT, HeHE, AN, AAEE @eT ¥ fGaAiasr (COPD) T f:2Teh qRI&T,
JIER ¥ GEEU T FALT TWH S | FodT A= FARTT, FHTeAToar, eadied, g,
FSINT, EART, TAATSH, SIS TrARATS e TGl [7:97ch Iear T ITAR T AT
TEH G | GIET HIqcd FERHAIT @R LW AR Gehard @d S RIS
HiegATATs GIcaTed 9T, T JITH] Foall SAeATG HIgadATdTs JTarard @, Fasrd R1erers
R SET AMEF AT AN, 030 |
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AT FIST ¥ e qeaTd HATHT @RI S RIS HiedTdls GIcdTed Sarsiedl HaHa
ToATAT T G | AGETT qAT faq=Iaars [7:9Teh e Far T AT d ATTdieeedl (7:97eh
faraeuTes! Sqaem el T |

e : e o T afer:  fen faee dem v o g anfn gl qur aHares
T RTET AR T8 Saqaa= ergal qaaves Taga T 2¢dh AN RTer 9rs
Algepz qar Afedr ¥ freiRieead RIe T G99 d@ar 99+ AfgdR Toardidq T4 20 e
g4 | Rrem gt T aAfaeR gomafawr amnT quTee gratas famreraar faEndier @8 wAe
AR a9 T 094 Bl % & Jqerdare Feuz a9 030 FFAAT R Y Fqerd AT &
[ATHAT BT R9.R TAd Tl S | WAHF [FATATAT AT AUHT [aqandiel e g T
W 0% FAaaTe FEMY FH 030 FFAHAT %R Y IIqerd TATS A& [AUHHT e c4.5
T TR B | AT [qRTeradT (qemeier ey 99 094 & 4.\ Jideraare Jeug a1
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HASIAH (R08Y); BIIUS! TAT IHA (HIRTHT 08y, HIEHAT STCTETIART qAT SIE ATTNF HATA;
https://mowcsc.gov.np/rules/5XJIPfzcr1qO9IWk6w1ENIEti2gfVBk2iqGZzH5
9e-1625473867.pdfHT R 0lo¢ FHTTTFHHT TR |

T3, TIThiHTE (377) (R0E2); AEAN (SAIFHTed Tt ATl STIATE); FISHTE!: FA T |

O <

u@ammﬁmﬁmﬁm



- g, HET T AR
- SAfSE<HT IISTRIPR W “wu
I

BGAT Tood@ 7T GfT FIA-ETT &7 Grargoides @7 | areaaiiciaens g7, [{@ered a7 a1
STAqE T T FAITHT IR, A0 a7 d7 o [Bawar araar &7 a9rgy, dfed
FTATTIAFRIH ATTFRE GIAATATTITHE F3T TAT a7 77 TIT FRICHT TET
AETTEAT FIFAT GIAETT ¥ GIT THTTHT THT T T §7 THFN S | THITT TSTISTH
ZEATT TqT 1T [FAFT §7 @IeTdl FEAT ATFIGET FHEIEd [G99 dleTH / #AFAEE
FoATT Fel FITGET TEEEHT FUTE 7 TABF JaedT & | HBIAP THATH=T T
AT AHT T TET TEH TTCTAT T “GAF FTAATAFRTATE HETH TRICITTT HTa9ae
ATATTIFH FTATATSHAITTE TJF IS AT AT G Fl &THT GfT FeAva18T 7"
ST FTT-~ATTTOITA BT HIAT 9T FTTTGTH F5HT TH AT FTATTITHETATS [G9TT=eor
FANITFT AbleqeF TTARATET [ TITTAT I HITF ATTUTATAT T2 AT T
¢ FIAGATT TEHT FeT J9&T a T kT AT ITGTHATAT ITTF JIca®l qurar ar
FHTT TP 7T o= aT Tl | SAfhepl TE ATTET TEHT BITTE FATTHIE!
[efTesr aRAT TRUF FATTAIE THT AFIT FTAATTRETATS FITTFE FTHT ATTHT]
AERT Flase AT FIAHT i HUBI 1G5 | T ATCITHT T TAIGEATS ATTATTT
T ATTHETT TEHT TCTHIT T FIAF ATAT GI SATTHT TIGTI7 173 | T TeTears
T ARET ATFTTT T FIAGETR TEHT AGTTEAT F1F T GIT FTA-~1T TTHAHR FevT
TeT &7 Alh agad |

qEH IRTAAT - ATA-7ATT, AT AP, TRHAAT AT, FITAqaTE o faentorey 7 faodra
BTART TAT |

THHfH

9. STA-AEYUTA T fagea T fare
9.9 ATA-ATATUTIATRT A: -

AHT AGHT “FA-ATIIUTAT” AT ATAATABTA TRl ATA AR /AT [asaTe (Juvenile
Delinquency®) TFFHT HRATET T RFIRIT BISTIRT TAYUTATIT [997g 9l ATeratieTehTep]

q

TSR T AT HTF S BISTET BT a1 THAGEZ T TH &3, |

u@amaﬁmmﬁm




fedaTs ATAT T Y TAET AT FATATOTA T | HFT MEEHT W UaT, ATA-7ATH TAhT
FHIAA A=A ATAATTABTRT ATNT [97F ITAR &l | ATA-ATT T3l I &, ATAdNABE® it
VU] ATTITHT [arTeeehl TRETUTh! @Ioil Tl Il (MOE®yld FLETar=dl ®ratard Afeqa
T &l | ATA-ATAIOTAT T T (9T ThRebT FrATA &1, ST BT AT ATAANARIH] (975
JeTEAATe FH=d Teg | Gus Martin o ara-=araars "Juvenile Justice is a fair handling
and treatment of youths under the law?" 9T afRATIT THT T |

9.] FTA-ATAGUTIATRY fereper :-

ATA-TAGOTAl ITSTRT ATTATaRAH (98T (doctrine of parents patriag) HT HATIRT T |
TEFT A AT ATTATIRHT AHFT (AT THIES T 1 | ATl FAA I FadT HIH T
faafaeT T FAA Iedgad THewdls USH [ FRHTT TR el feRTUHEEdTs TN
ST AfHeT i Hate TIe v "rarer a1 fagr fasfad wusr 2 | @ W 1
ATTATIRA AT ATATATATS [WTEATIIETR] AR ST AT (TGl aATATer@RTHT A==
T ST&TH §a AT TH =Teaw | T HACATHT Teh ATeTaTcTehTaeehl (I IToael ArgsTaehed
T T{IRE, A A1 (agT=iepl §a AT el g |

9.3 TA-AIIUTATRT I3 : -

ATAATABTRl FATH f6d F ATA-~ATAYUTHT THE I &7 | aTe-=araeeaid AR,
AToh AT RISTAT HTAR JoASHT TRl AHT HIAUHT ATAeTARIATE (ATl HATET ¥
WEccadl TEATee 98 9 (hiaHare, Irleedl Al qEdl HAd AER T Hiias
ATTFRATTH] ATER ANA & TaH IAe®d] IHIATIRG] FdeR AT I &l | I
Afaleh aTd-=ATguITeirs M 35 Se9d WEhl TEs;

9.3.9 FTASTAHTR &t qae= (Promotion of the wellbeing of the children)

2 o S c N
®  S[T-~ITT Rl A=UTHT STAATAbIbl FTATH %T‘Wﬂ_'i' EgTTHT A& |

o TUS(CHE IUTIE®E THTAFH FHH FAN T |

o IH{cIF IUIEE—ATHRIH FaT, TN TAT FqFewT T |

o AT Heccd Ui~ IHTEweh! - ATIATH STe & |
9.3.3 gAWUfdEwatt g (Principles of proportionality)
FTASTAHTATE g Tl (wrong) IIT TATHAT STATSET Teciiehl TFARIATHTAATS EATTHT Alag
T FRTEEdATs TR STHHT I &7

o TASTITRIRl AThTd qRfeafa (ATATTSTE e, qTiariees aam),

o ITAATARIR] I=ATH fecTepl W& TAH oIl IAHAT TSI,

o gidihal SATSA Ual 9iH & gfarwar 3t=a (Fair) 494,

2 Gus Martin (2005). Juvenile Justice: Process and System, London: Sage publication, Inc, p.4
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o yfalFar ¥d IveTH® A9E TER (Care), TRa@=e (Counselling), farer
(Education) fg &l 94, |

9.% ATA-ATAYUTIATRT TETATHT :—

ATASABTR] HATHDA] TAEHHIE [ThTE AUH gad | TATHEBH] TATH] ATAAAREE HH
IRTH g Tl T A Gedrsd asdd | AR Tl HAb] Jehid qIqT TRITHA qi
SR gar | IHIEE (TATE AR g TUEHTS el T T &l IS g AT/ BTHITwaT
qf AT (SIS #eTS Ieede T §rgd | Il %1 FIAAgRT Mufad a1 afsid Ay
qi FET T AT GeATSA FAdH, AH T BTG SAARR AHS [STATEAT HeTSH I¢¢TA Tk
B&T HTATGH] FHAT I [IHl g7 | ATHT (A (Fareesl qiNT q=dyg e gd AT
qi ST AdEedls A% Afhd des TAN TH AMg FIAAERT dtod HE TH AT qaed
AT Y&, | TATHE] TAATHT ATAABTEEATS Tl - ZATIAT T Fiehel FUHTS TIFIRITA
TRISTRTET FATTTOTATI ST ek & eI “TTel TR Ae[ehelebl ~aTd” T ATAITHAT HEGH T
HTATTTHT ATSUHT &l |

R, FA-UIT T &HAA
2.9 FASHABTEAT FFACL AT FTH
ATAAARTEER] EF ATTBRERN T TAT IS HIead ATI-YMAAATE AT T [T
Herdied, ¥, Halrees Iodr TRUH B | THHl qTad] TeRIEeEH HAAT aTacardT
TEH | TAE EIHT ATATABTET JEATedd Araeiegd BTes (HETTar TEhl B

o NI AT ASIIdE AfdepRaFawdl dwrifed giaaras (ICCPR),

o I AIFR HeTE 9353, (CRC)

o FEEET A HARRAFIRT ATART (HIHEE QUYL

o IA-ATH TTATTF ! ATTRAT (HaHew, 1354 (Beijing Rules)

o ITAAR AFATHIT T FIh Teadgdrd faaferer, 9’20 (feare faafiren)

o TRYATH SUHEEIFT AARYT MaHes, 9330 (dfwar o)

o JATAMEE FAfsad TRUH ATASAHIH AT AEIRIT  HIHe® 1830
(JDLS)

® THISETl ~ATAYUTATH] ATAATARTSIY FIRATETRT ATNT [TEI8TT, 2,29
AR AUTAAT A-AIIUTATRT FTALOT T e

qUTET 9% TR 9%%0 (3], ST 0¥9) AT ATl RAr=4l HeTald, 9358 dg A aaT
TG ATA-ATTH ATIRUATS ATCHATT THT IMEw5, | NG FIAAS EAHAT 0¥ AT 55
O T ATTAEY ATNT THTTAHT ATTHT “STAS AR UF, 20%5” 4.9, 3040 Fe 9@

g o R i, et [l




q TABT ASATTHT THIRTT FHAATATEAR AT H{qefa 7qrer T9d 4R AN AUHT g |

FTATTH] FFAT T ATTH ATAAFIEEATE FHT T balavargedral (= Tar e
JATSAR] AT ATAGIR [Eeeehl TIAT T, ARTGF Macd g TRIGT ATHod  FHLD
femeor, areTeTfeTerTeRl IHTHT ATARHT TSR] AT, FATH AT 5 A TR T
T el e Hepraer (9T, arcefadaT axaiead glee gl AT fafiTsaesd
FTAAGTATR BT, ATAAGTAT TS ATUITHBT AT FHTTGAT, ARG TAT =TT T8
TR ATA-SAATIATE. LR GAATS TS AAATH ATIRUTEE Al Abrar=dl Uq, 30%5
T T TRUET 937 |

ATAANARTAETAT A, 0%¥5 o ATCHATT Tl AT ATIRUMB! HTATIIAT TITAd GTHR
(ATCTAT T Y bl HXHREHT) IETH Tl BRI AIINABIR] AHT AHBERT &l -
ST foae fara gg TUHr fgvs | SITEROHT ETAT FIATITHT grgHT I ATTH
ATASTIARIRT T TITIATRT ATV AT ATAFAR (Sl TATIAT T FT ATAAABTAF T U,
0%5 of ¥ Ui U TR Al GG HIATIITAT AT Febel | 9.9, 049 Frerdr Fqar==
AeTAqETE deq TMSATH! HETHT ATILT FUILHAT aTAqIR el TATIATH Hd q& AUH!
=g | ATAATARTHTT A TEhl HLT AIATAE MBI o [Hord THE ATA-ZoTATATE AT
I 9T AUHT ATIETATE ATA-ATIRT AT TR T3 |

W

ATAATABTIT UH, 0¥ o § Fg ATA-AGTATH] TSHATI=AT HFLAT T U GRBIRFT
ThaTe T T AYARAT AAZUATS AlTahT TANEAR Hedld 0%y ATAAT AT Tl
fee fagar Ieiaa ar=a Jeradel a9y goremerare Fanefig ard-JaTadel Tod T4
UTHTSYTRT AT ST WU Ui BTEF ST~ ARTAqH] TS AHG STA-SSTATITATR T o STel-=aTa
qETEd ASATTH B, SH TR TaH [q=RIT Fard &l |

T T ATA-ATIHT &AAT AATAB] Fa(od AGTAdeE FAT HETHT aTd-~araaweedT fagr
JIAITET T AT ATAAARIR] FHATTFR FLEIHT AN THAGHIAT €T ST TR G |
TG GeITHT 093 ATAHT AT THTGRT Tb] TATABT AT ATAA AT Zehells T
Eehebl TIHT YeATSIT T8 TRT 3% 1 IUART (5) ATRA Ieieh STahIers are A ATl
gFATs FHR=AAT TH G | T AT -~ATIGFTRAT FTAAATS THATRS TATIH HHAT &
FTASTABTAFE TH, 09Y, T qTA-7ATT THIEH (FATard) FHIAEet], 2098 IHT T 95
EEEREIELINE N

2.3 Wil A, fraar saitra

qivafad Tead®T, TATAHT ATASTABTR] FALTTE TaH 7 FIAAT gharaedl AaITATE
Tl % Ui ArAATRTaTs WY, fawers av o A T T ARATHT AR, HAaE ar
o H ffaHept ATqAT fam g, ATcTeTiereRTel A fedes FATHEAT faqud 3w |

FHIA FAF ARMTHT (A0 [ASUdT ATAaricdars Aavard dataay Tl FATSTeh

Y «fcas ot siftrore 3w, avarer



fa & T FRETRAT TET TG HIAAT T A3k G TATGHRET ST AR &7 q
1 ST | GIE[EHT FAXER ATAANAFEEATS TSST FIAH! FTwawar § ATwRAT e &
I FM¥ aTa-AaaeEedT YR aaaedardedl, ATArSTTdbal ¥ ATAhaesHdl Tehl T
JEAERUEE G | A T ®IA] T+IIa1 HIAS (% F TIHFHIT qIT TR(awalh] AHE
qfeeafaaT araenfasTaTeTdT HEeEHT aEr AtEa, qeH T Ted SIHT JA7AH, Gfdfafae T4 S
FIAAHT FATHIT T (AFTeEATT T ATAATARTAFAT BIAART ATEAT [TILT F1I B TR
YT JATENUEE Tl | Hel AAHAgHAS TRIREEAls (MFATaR ad Alhra;

3.3.9 Fh! T FETA T4 AHAATE I T

ATAATTABTITT AT T, 06Y FT THT 3% BT ITTHRT (9) T “TF THTAT A7IT AAGP HIT o
fgueet 9u qrafa 9§ a9 IAT G AHTHT ATAANABTATS AATH T ST HHT, THAIR HYT
a7 UTH FYT TXRAT ATEF HIhl FoTg TRA o T It FIAAT ATT TIHT B | 9T
&1 AT HAFT I AledT, 0¥ FT THT ¥Y (X)) T BISTEHE FIT (AT a0 qar
FTAAT) T, 09¥ H THRT 9() AT 977 ARTH B | AT FTAAT ATLATEwATE T 4T
TR FYIATEHET AT HYL (AATT AT GUGEH ®5 g4 T3 FIT) TT 9% qHT JAT
93T AAUHT ATAANARTIIY AMSTHI ATTIT FEX FC AT FATT FTATTT g A9 gaT
£% el qQTAqE®aTe F3 FTATTAAT T4 TATT THTTH AT ATAANABIEEATE ATALLT
TEHT M@ TRTHT G |

F.  URE JATAR] A AT AITA ARPRIAeg TRAfd A7 mag ¥ (19'99) TUR HqeT
7. 098-Cq-090% I AT HITHT dTiag Feal FITATATE 4R TTHI ATAARATS T G
T HATHTAH! AT ATAGIR T[E AHITAT TSTZURT (AT | AHiaeg ATTahT ATALHY
VT ‘UL o TS ATATAR R BHHT FaAT=d AGTATAHE T Tl Ta 7. 09e-WH-0339
1 FrTIcAeTRRueR e faagar fafq 095 /3/< TAWT FEAT=A dFTAGETE gAATE TS
e SR ATAGIR TERl IS IRFAAT Se¥ T8 TraTIcaeiTFIhT AR T
AT TRTH |

g, WlaEegy aEde! A ael 91 TRERIaeg TRafad 9rd 098/ 085-¥Y (A) HUH
HET . 099-C3-003 &I AN HITH ARTAS (STedT dARTAqATE 1% TUH! ATATARATS AT
AfEAT ATAGIR T[E FIEHAT TN hHTFR AT TITIT AAa6g Far=d qeTATAHE
Wbl RE 7. 095-WH-008R &l T=IAETEIID! [HAGTHT HIYh TTATIATE GAaATS Gal
TR BIAAT SATRATHT AT U7 SSTATTEHE T3S [0 95 quf SSteanerehl @i fee
7. 095-WF-003% HI%hd &l 9% AT 3095 /%/q TAHT IFATS &a1 s Araradars
AR TEHT el FIIATS TLFAAT 36T TG TraTIc TR ATGET ST TR {HATTers
IATHH TTRTHT S |

T fqareR TEEEl SR el A9 WEREeg aialqd drd AERRTE () 09 /06R

g awera st sweiar, araret [JERg)




AUH Hel 7. 095-C3-09Rc [ TAhasdl A HMHT fFddd ol AaTAqee 94 Tueh]
AATAFATE Teb a9 T AT 3 AT TG b SRR AN ATAGIR 6 HBATTLRHT
TSTEUHT (T | afasg Tar=d AeTaaauel e 7. 095-WH-093¥ &l FralqcaaiTehorehl
fre faee TR wuen ¥ SR faaeaEr fafq 2095 /99 /4 A7 FaTE g fAstens e
TUHT TG TEHT IM@UHT Te¥ Tq TralTAETHIIIH AT ATHTR  TTHT
HIT G |

9919, SEaTEBHR AR Sedle aal 79T AXFRIaeg qreaidd 919 T () AUH 1.7,
085-Cq-0R% HT AR HTeT ST HeTHT faaqad ffeadl saTerqare 9% ausl Ararashars
A AiEAT g T T4 F SRR AN ATAGIR T& HBATTILHT TEEUIATHT A [965
e AAATYHE Wbl {E 7. 095—WH-0933 %1 aeargcaaiieue e faear i
2005 /99/99 AT FAATS &aT A5 AATAFATE ATAGAR TeHT el FTIATs AT
ZEX TS Wxh T AT AR AU 3 |

HET . 008-C3-004¥ &I HIHT I [edT AITAqATE 94 qUH] ATAABATS Teh
Y HT qATH TG #5 TR AT ATAGAR & THIAT TSIGTHT T FATa6g qar=d
FaTaaanel e 7. 005-WH-09¥0 AThd aaryceliarual e feae amr gar fafa
2005 /99 /99 A FAATE HUTLAT (ATATE ATAGAR T[EHT TCT FAATE TRFA 387
&3 TRITAETHRRITH] ATITHRT JATHTR TTRUH! Jawg |

R.3. FAAT e fauia qieraRt ARt agaR T8

ATAANABTIFIET T, 004 FT THT ¥ o HET [UeTgFad] FqLT TWHI G | TAATIAR
SYSTHRT () AT “ 9 ATAharg qErel querd faataarar qamar afe g7 ¥ g
gIrEr AT STHTAT W G AHT SqGET T8 ATATTATH STH] “ATAGET TEAT TG qfeh
fargTer srazar” IUTRT () | TRUHT B | TAATAR FHaAv 9 AT au a1 Frawar a¢1 &3
qATT AT TehTd T THITATE MGG | AT a9 7 FITwaT T HIbl AT TAIA

HALTH] ATAANABTATS I HET TIEAHT ATNT ATAGATR TEAT AT Afqsaraswa! frear ar
q=T fqFeIe® FTATT TAGF AGIT Il THRTHI ISR (3) &I ITTT=ITcHE dTHRATAqA
TR, JATHT faFeqshl ®TAT TWH! ATAGAR TEAT ATTATT ATTHT ATAAAFTEEATE
qUETHT ATRT T3 TRUHT faws;

.

IRIBTEY TF AIRE! ST dTal T TRFR(IeG qRAfcd 917 %3 Bl Fada qua
AT HETAT AT et daraddare 90 auehl ATerde TSIy AeUs! ATTanT
THIIERT 6T &9 Ul GUSHT aradiadraral Ud, 08¢ & IHT 3% () ATEAR
Afreh o AfEATaT AT Bahl NI g7 T ITh HILHT ARTTAT AT Q0 T ATelehells
HET TR T sAfATadEEaTe qeaTs aTAHAR e At e B SUE |
faerems g1 aa wfuseaw @ wfedrrr #3 watudawr of adr e wfedr gar Teer

IE2Y e awora siftrore 3w, avarer



FraFaaT i AT [Se ARTATAHE TATHRFT ATNT ATAGA T i ATHTh AT (AT
FTAGER AT ITCT AT AUTLT (ASThl SHHT ATTAHT ATILNFL Wl “FIL” o A=
HAATIHE R 7. 000-WH-0%33 Bl TrIYca&THIH e e Iy MWewl ¥ 41 e
fergmH fAfq R095 /% /5 TTq FAATE g3 M 90 Sl ATATAHATS aragdrR e el
FTATS TRHAT Fe¥ T4 JATAE Heh T ATGYT AUGISTATT 9 G & Aebeb]
=g, |

el YlTaaae dTal quTd AXRiaeg aRafdd 9T $Har () 0Ws/ 085 WUHl Hel .
099-Cq-03¥\9 I AN AT AT HETHT T FTeedl ARTATATE 3 TUHT ATATAS THSTR
FATSUHT ATTANT THIUGRT TSI & TTHI GUGHT Al Abrara=dl U, 09 % TH
3/(R) ATAR AfTEdT T AT AT Baehl AT g G TebicTl HALHT, AT 43 T
ATAFATs HET TUETHT AT ATAGIR [ TAHT & H1d AUl [y | 47 faeg fsrer
EHHAT ATIaThT ASTAAHT ¥hT “TIL” o qAT=d A[AqAHE K2 §. 005-WH-0030 ATHT
FRIIAEAHIH e e TR quae=nd Mfd 200 /4 /99 TdHT GHa18 gaT A 93
T ATATAFATE TRETAAT JATE Tl T9 A6 7% (A9 ffear s@rerdare e a7
TRFTAAT ATATE Heh TUHT a2 G |

FHAATH ] TATaT 090 (F-99) FI Tl aTal AUTd AXHR(GeG Fobd ATH q ToAvaw
08 FHHR HIT AUH! HEl 7. 006-CI-03%%, HI HH WA [Tl ATATATE 93 qUhI
ATATA® TAIIY AMSUHRT ATHART THIUERT IET g9 TTHI GUSHT ATATARIEF=l U,
R0y FN THT 3%(R) IAR ATTFTH @ AleATaw W17 FTHl IoMT g7 GaHT, AT 93
TG ATABATE HET TUETHT AT STARIR & TAHT AT F1A TUHN T G1 faeg Asrer
EHAT ATTATHT AR W1 “TUN” of FAT=d ASAqIHE a §. 005-WH-004S &I
FRgFeTFH ¥ Haed TR Wae=nq fAfq 00 /5/9% T a8 gaT M1 93
qIRT ATATARATE TRFIAAT TS Hh T ATGT qUIHTd AF 9 JATHh ATHT
sfa=g |

gfeafda AT 39 (095 /08R-30) &I WTe<ldl ATGl A9 AhRIaeg adidd A 39
(005 /0W_-A13) HUHN Hel 4. 095-CY-005% HI HTHT HFHATAIR Seall AITAqTE 93
JUFT ATATAE TTIIX ANGURT ATHART THUGRT TSI & U GUSHT aTAaTAebrawaed
TF, 094, 1 THT 3X(R) ATAR ATIRTH & AT AT haebl IOl g AT, AT 93
TG ATADATE HET TUTHT AN ATAIR [ HBATTIR &l Hd AUHT T 41 faeg Far=a
dRTAdaHe T 7. 095-WH—009Y AThd TRIIAAHIITH ¥ I TR quae=nq
fafa 2095 /9,35 T IR T MEETAT qATE EaT AATAHATE TREFHT AT Heh T4
AT AUILHAT A (AT gATHTh 90T (91 |

A FAP! SATedld ATl HUT WFR(GEG GRAlqd ATH FEHHBIE L¥H 005 /0%,
TR 7.7, 095-Cq-000Y H HETHI FTEAFIE (el AITATATE 40 THEH[ ATATAE TAIIR

it o R seion, et [




FATSUHT ATTANT THIUGRT TSI & TR GUHT ATAalAbrara=dl UH, 09 % TH
3/ () ITEAR ATFTH T AEATTTH G Fahl AT & T Tebicl AT q0 AT
ATAFATE ATTHTAFEEATE AATATE HET TIEAHT AT ATAGAR & SATBHT TCT HTd TR
foar | TafaegaT A= deraaaHs ke §. 005-WH-0050 &I I=IIAEHIH KT
freree s wugesTa fafq R0ws /8 /38 T qHATE 9 SIS TRFAT IS HeR
T AT AU AT [ JATHh g9 a faws, |

R.3.3 T faudid a9 TThTART ATRT HLAIL AT

FTASTABTAFT UA, 08 FI THRT 3R o “HETHI FRATEIH HHHAT ATASAHR IHY 95 a7
R AT i T HeT ATA- AT FRATE!, GAATS T [hART Tae” A1 TETEhT HIaAT
SARATATE ATAATAH] TEATAT Tl Hel FIRATEl e a7 el =ik qarets g4 T¢ afq
ATA-AIMATATE T (AATT IJAFN SHT T T I T FA @TE Hewd AET ATATABAE
T AT AA-ASTATATE F) FRATET, GAaATS T [FART THAT ATATHE FTAAT TaRIT TIEH
3fgws | &S FIET TPl THT ¥3 (¥) o ‘SR TEHT &l ATAABTRT TT TEAT TEeI
HATT AT FTHI AATATAT (ASThl THR 45 T AT [Tl ATIARRTHT ATUH AR, AT
TieREer AT TAT RTeATeRT FRa=ar eRaaars ST TdT ATl AATTTFHET AT ATAGLTR TEHT
AT ATAANABIHT AT g T ACAIAS,” ATATHE Iool@ B, | TN ARTAH] HHAT ATAGTR
TEAT TEHT ATAATART FHT T G PRITHT TR T e T9E aTAgee TedT § o+

ATAAABTENT AAT E T AT HBIAAT AL TEH G, |

TS FIET TR TR ¥R o “GATAd FIATAT S[AGF HIT ATGUHI TT AT BTAART
faamadr avaT F ATAANABIATS I a7 gAFST ATMGH AT Tehl=d FRIATH a7 AT AT ®
THT AET g2 I FIAA] AT G | TG FUT YT AU G0 ATAANABTATS ATed ATTTH]
TRl FHIATTAR] TATT ARTAH] AT ATAGATR AT HIRIRHT FATATALIT T+ ATHA
AT 91 FTATATHI F7gHT I ATCHT ATAANAHTATE (95 TH TATLHATT) FRIREAT TIT3
FTA AUH T3, |

. ATAQYR T[E ATHAT b7 WA ATqd T TEhT TRAtad ATH FoATIL 9 (q4) ATIAHT
10 ST Afthewds ATAGIR [Edle FREMR HEATGIH] TR TH AT HRIER
aearae favmrare fafg 06k /4 /o wawT fUE wg HuEER wH e et fafa
R0 /Y /5 TAHT ATAYIR & THAAS TAER W [Aoewdrs SRR FAT@T ATHHT
T TEUIHATA el AThe®dls Hih-Tidh HRIAT TAHAR TH 1 TR {9247 |
TATaEgaT ARTEThT AT HT T “FY” o FaT=d AqTAqIHE T 7. 00e-WH-0389
B TRIAATHH Ko [T AR THl T MHiq 095 /% /Y AT GRATGITERT AT SR
TR FRETTHT TITAT TRUEFT G ATHATE ATAGAR TEHT Beb ST AT TTHT B |

g qEd (el AITATAHE TAR! Hel 7. 094 -CR-0005 &l STeRST& HIUT HLMHT FoTeat
AT T oA AT qEAATE eT USR] FGH AT AHTAE AT giafad Jre

I3 «ficas ot siftrore sireiton, avarer




REATA AB TMATH AT T3 ST ATATAbadls (Al 085 /¥ /3 Td HRER FATAT
JETAT AMGURT 2T | T[T FT TRBAAT TEehl THT ATTAThT AT BT BT YA o
ar=d qRTAqIHE AR Wbl RE 7. 095-WH-0995 &I T=IIcAEAHI0H [HaaTHl
fafa 2085 /90 /% T FHAATE TS FaT=d AIATATE FATewd! JATEATE TRFAAT 3¢ e
TR T AT TR (AT qATHT AU (9T |

R.3.% FEA fauda q@ahat ST 90 a9

ATASAFTAFI=AT UH, R09Y T THT ¥ I IIGHT (§) of “FoAfad HEAAT TAGEF BT o
Ul 9T qIT FSF TH JASIARN AT A7 TF a7 GoHfdd wAqaaiTd 9ed FEaH &l
TS AATITHT YT FELSTT HTAET AT TR S AT Foel@ B, | SIGHT () o “geAferad
FTATAT SAFF BT ARGUHT T AT FH ATAAARTA TIh-Tdh FELAT F1 T I T2k
T ATITHAT (SIS a7 o T G THT T FIAT AT T B | AETAaReE el
ATCHTA STAATABITTIAT U, 0% 5 T THRT 93 AT THT IEhT (AT | T HIAAT SAEATHT
ATETE AT FTSHTST STeedT AGTATHT ATCHICATT Ueh AT G9T1 ATCAATRT HIFAIT (STeedT =ITATETT
AT TeghT Tl & ATTPR &7 TEaTTas AUHREAT T T o7 qrareass A 9w
TV ARTFRICATE Tebebl HATATTHT & T SIATT TRI AT FhTH AT ATAGAR T ATk
BT =TT e qaTuswT U | cqafasg AfUaThT ASTaeTRT ST “TULT” o e ATAdIHE
IR TWH KT 7. 09e-WH-030% H TRITALHIUH! Hagaanyg Mg 3095/9/39 #T
qAATE 7T MI9UR ATAGIR TEh! FAAATE TRBTAT 6T TTe TAralTAEHBIIH] ATITHRT
Hh TRUH T |

R.3.Y ®EA fauda sifawe=et a8t -

ATAATARTHRAT UH, 2094 I TRT 30 FI JUTHT (§) o “ATASABTA TLbl FHISTA FIUAP]
& PRATE!, a8 T FFART 9 F9Td AR =T TRUGH (qRIETAT ATa9TF Tgedrd
- AGTAT TS TH T AT HARIT Tl AT IITHT (3) of “IULHT (q) TR aeA-
I ST AWTEFHRT AT TA-AIATAE FEA FALAT FHRT FEET, qAarg T o 7
Tl SeeT JTTAGHT Tt SHATH oA TNAG” THT BTAAT AFLAT AN AT THT 33 o oA
TIFN AT F TAATARTSIY FHLAT FURT AT AW TAAT FAAGHIGH (et sarea ar
7 (T g FRATEIRT SHAAT T {1 37 O TR AU qrafeed STa-aiaaal a9’ T4l
FIAT FTAT [TTH T Wl B |

ATAZAATITRT TEh] TFIIHT ATAATARTAF =T U, R0% 5 Bl AT AN el bl oATel-
T Frfaty AT, 053 F AT () F “UHETET TET ToTeAT =TT TR AGTATHT
ATA-ZTAATITRT ATNT FATT ATATETITA Alebebl [STeel] ~ATATATITA STeA-GoTeATITehT ~ATATATITR] &THT
FH TG T FGLT T | 91 T AGTAT Tel TAh [Todl AGTATHT ARESTH el
ATATATITATS HTH SATA-SAATIT & T AIBUBTAT SATAAABTAFTT U, R0\, HT ATeAaTeTehTehl
IR 9T ATfaehepT 9% a1 5 HAF AT | TGP AT ALEEFH! AT THT q1g &7 o
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FITATE HAT T GEATAATT T ATAETTATE T ATk TTHT SATeTaieTeh] AFATCA T8ehl TETeh!
TS T3 GIART F&l g (STecATehl gohHT RS ATATATI(Geb! ~ATATHITATS ATA-FoTATITeRT
HET & T lfepuet g |

HAH! FATAN FrAEg Afedr, 09 H TH 8(Q) T “HEE FREART GIETE T AR T T

Ui AT FATHIA SRR g7 " A9 HEAT JrEaar THH a7 IR R A

“JTTFIIA ATH AT HErht faforaer™r T FREE!, qaaE AR ar Ao qag s’

T stfereperd fafed 98T HEMHT 89 FTH FRATE AT FAATSATS g6 AT g AAT TH

FIAAT FAEATETE F i fauaet AfaeRaa T =war ded qenT @ O7 sfawg | FA

ATHARB] FTHERATE AT HUA ? AR SAed HIAAT (AR BIHT bl ARTAT T ATAG AT

FATATATS g &S« AT AR TEGhT HETHT ATA-ZATITHT HET & AT FGTT AT TS

AT &qHT ATIFRET T T AT TAFeedls JAERT aTaqeaR [eHl el FA qUH

afq st

®. HEAT UTSH W AATRAl THMHLRT STede aral q97d RPRIasg AT Tl Jer=
AT TUHT A.7. 064 -CR-0335, 0L -CR-0R3% T 06 -CR-0R¥0 & HETHT FISHIS!
fSTeetT sraTercept 9Tt ARAAT HHAT T&T TUHT ATCHIATT Ueh AT AT {oTeedT =ITATETTe
ATAATAFIAEGRT LT ATTFRET TEU TG FTAAT TARIT FTAhe ATATARATS TIhb]
MUY ATTahT ATANRT /T “TY” of FATod ASTATIHE AT bl g 7. 000-
WH—o030% & a=irgcgefaural fHagaar fafq 2095 /9/3q T qaare e fAste
AR TEehl TATGATE TRFTAAT 38T T8 AT T AT HUH G |

g, ufeafdd A M= (Y) #1 Sesiel ardl quTd GREREeg qiRatad A R HTaT Ul
A, 094-Cq-0%¥%R &I HETHI [ERTET ST ARTATHHET AT AR BN ThaTE ITAT TR
ARTIRTHT ATA-FAATITRT AT AAMBURT Teb STAT ATAATT (ToeAT AT SATAST AT
AT T (ASTATs AAIR T8 AHIIAT ARGUHT [T | /e &= ATgeahrerepr sAraertam
T fATeTg STgaR TEHT AMGURT EaT MTgURE! ATAgeR Edl (Ma=Iurars I f5a
HTgaTh ASTAYFR T “FUL” o Fa=d AATHHE AR W e 7. 095-WH-0005
BN TRITALATHIHT (Heaaar fafq 00 /¥ /39 AR AT &aT HET & AR =
THURT ATITIETE ATAGAT TEHT e T TRFAAT TUHT 8T TG AT AT HHT
AT TRMTST AT UHT |

T gREfdd AR SRIEAE M Hl e dral qurd gRaeriasg aatdd 9 sREdre ZA
TATHT ¥ ATaTAFe® THAH! [A6gHT I AIHREH! ThaTE T (STl ARTATIHE
AR AUH H.F. 09L-CR-0005 & | AT WUH AWIANTHT STA-TTATTHR] AT
FANFTRT AT ARTATHHBT ATAATT (ST AT ATASN AR aEGebT HZTh! ATTRIRET
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T T HET &8 FERAR 3eX TN Haedl 3= A qEAAE I TR FTAH 75
#q FTATEATE] AN TRATTd A0 aREaTd ZA @TE ad@eR T8 9hq? q4a7 aiRatad
ATH SREATT AB SR q7F A TS FRER HETA qEaTHT T18aT | AP §
THURT FAATITETE HETHT TRIFTR AT T AT TRUHT Fa TRBHAT g T TRTEare
ZA ® gFAT R 7. 065-WH-090%, T aRTEdrd AB TMAAH! A SATH gFAT R
7. 095-WH-09qc HThd T=ITALAHIH K2 Haaaes Far=a Aq[aqaael AR s
A1 [ve feeeEar FA Miq R08s /2 /9% ¥ MG R08s /90 /0% T FaTgae=d Hal
B AP T THTR! STATTSTE ATTRRET T2 T qo (HERor T |1 et @i
TRTAH! AT ATAR & T FRIMR FATATHAT TCA FAATE TRFHHAT Se¥ T g =18
STATEATE SRFTAT ST Aeh TRUH & |

¥, afEafaa qeR &% f8ea OL(H) BT SR aTal ST AR AT d qieatad qTH £
fora ow(3) #1 fawgar qud ool AeTerdaT STaR T §.7.095-C9-003% I HETH
af ATA-ZSTATITRT AT AANBUHT AT ARTATHHET HAATT [STedl AT HETHT
IRTFTEF FIREATET T HETHT BT T HUFT T T hAATSIY AT FFRH THRATE I
AT qET AHT TS TS Io AT GEAATE A (LR TR FT qRTAH
AT PRETR FEATET EATHT AM@UPT 94T | AfqepR § THUFT gorarerare RIS
FRATEN T TRBAAT T@ehl AT FaTod ASTATIHE I AU 7 7. 095-WH-0949
&1 TearaerefeRTorer e fraear fufd 2095 /93/99 AT GETs e wfrdrar e
EIHT U GRIF FRETEN T T Sex T8 (A9Tars TRFAAT AT Heh T AT9T
ST AUHT aMgwg, |

R.3.% FHT FEed faudia st

ATAATTABTAFIT T, 2094 BT THT 30 H ITSHT (%) o “TUTHT Q) AT JAGH HIT
AfEUFT AU AT FHF FEITT FIAAT AAANAFEET SHY GAH ek GAT TTAT
ATASATTABTHRI EHHT ATA-AITATATES FIRATE!, GAATS T [HART THAAG | IHT qIHT ATRH!
THRAT T (Ofgd @S T gAfad BIATTHINTH FIHT FIRATET, AATS T [BART THIT
‘G AN FATAT TUHT G | AT FIAAT AFEAT ATATHE TEAT-TE S I TR ATAATTRIT
(T2, ATASTARAT (FRPTE ATbe), AATATAAS HFN Tl g ATIET A (A -ATHART
Al S ATETARATAT (FEATR) T ATTHAT (ATAATT “ATITETT) IT SATEATH BTAAH ATAAT
TAYA AT faeniaserare (aio Tusl I aTedTcHE AadThl Tl &I T T
FAAT aedT faqdrd IUT qiHT sAfch T ATATABH! Hel TId ATTATITATR T HIRATET,
qAATE ¥ fFART T W IfEs:
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feedl AaTaqaue I ALHRH] TRATE F3e (AT FRIGR (GIS1) HLMAT TS
FfTTTIATE AT AT FAT | TITTEGHT EANAT FATod ASTATIHET TTAT TTRT
ftz 7 095-WH-0039 FT FRITAEAFIUF! 72 fAITTAT AT T ATATAF T IH
QI Afhewd eFAT BTG (AIGd @Sl T HITHI FATE! 9 fAfT 3095 /% /30
TAAT G447 foTear qarad T FITAARET I e AqTAqe®md ATIHT TTATTAHT AT
ST FUHN F |

[aTehR TESHI SATedlel ATAT AT TXFR T FTATal ATeTedeh AMFRTE () 095 /09 UH
ST ¥ ARl qY IR BT IHR TR FE-ATTIh THA g8 SRl [aegdr fardqaq fefear
qeTAaaHE H.A. 005-Cq-0935 AT IAX FUHI ThasTl =ARI HLHAT 9H ATATAF T
I T ATHEN TS ATARTIAATE fAfT 2095 /% /9 TAHT HET TR gAHT A1 FHTAAT
el faudrd AR qURr AfENTHT HET GHATE T FE GHA TG bE FATEAAH] AT
[T ATTAHATE ATAGAR [E HBATAIRAT AMGAT | TSI FaAr=d AGTATAHE Tl T
7. 095-WH-09R% & TRIIAATFH HIGAHT IHY Tl ATh T ATATADHI ShHI
T3¢ ATGITATE HeTeh! HIRATET T ATHeAHT ITH HRETET T T (HiRor TR TReTeer
TEHT A TAfT 3095 /99/% ITAHT TRITETRRUER! ATGITHTRT A9 ATaTdsers Heh
TRTH & |

ITHYATE TTAHPT AR ATET TITA GRFR TAT TTATEIER ATTAE AT 918 T FHT TR
HE EAHT Tg AT HUHT AT HLTHT 909 TGl AITA PR TRATE HAATE] [SToeT]
FETATHT H.7.094-C3-00%q AThd FAfT 004 /% /33 Td ATTINTIT IR TRUHAT
FAA ARG TR GUHT ATTANTHT HEl AT TR YiqaTsewars +a araEr 9rd
FATFART AT AT ATaTeAHRATS ATAGIR [ TILR T AMGUHT 94T | ISR Farea
HATATHHE FAX WUHT R 7. 095-WH-09%¥q I awrqcaeiiebzorel feaaar fufd
2005 /93/%, AP FAATE T8 ATATAF T FHY Rl AThebl TId ATTATTETE FRATET
TS TRHTAT TeX TTe TrATTALATHIURT ATGITHTRT IATHTR TRUH B, |
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T AYFTHT THATE HAY [ FRIAR (FUST) HETHT USd ATTARTITATE ATTIRT TR
TIT | TAaegHT TG qared AITAqaHeT SR 9UH 77 §. 095-WH-0039 &
TRETAETHRTHT ¥ HIGTHT FAATg TS ATTed T JH THT ATheed! ghAT Gelgs
RIS @ST T HEThl HRATE! T (Hid 095 /% /30 TAAT T4 el ARTAdH ATSHI
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Y e awora siftrore 3w, e



JHT ATl ¥ ATATAR %G Far=e HAATATH] ATHITTH [ATHA HETR FREATEN T AT
AT TITHT FaTod AITATH] ITh ATGITHT AT T (9T 3085 /09/9% T FHT
qiTehT Afth ¥ ATeTeleheb] ghHT U3 (AIAATE Bl s qaT=d AGTedh! [FATPT AT
TRF fag |

THEIMS TAEH ATEAA A9TA PR ATl qar qfeafaa 9 o garer 33 T qfeafqa
ATH 9 gATET 3% AU AL 7.095-Cq-039q HT <AL HZTAT BATAT {STeddT AITATHT
FRIAT FHHAT T TFRHAT I8 AUHT (ARTTH [TedT TATATA AT ATA-SAATTH T
FEIfegd HET 81 (Hod) AT ATATTTs S arAaria®! qTdag Tehl HeTHT ATTHET
T TR A ATATAFEEIIY AMSUHI FYIAT FUT 8T GaTH ATLITAT If 3 a9
IvaT HH (AT FYI) HIHI TATT g7 TRITH! HYIAT ATAANABTITIET TH, 06y
F TRT ¥()(@) FT FAAT GG (0T HT qHETHT AT STAGATT [EAT TG
HETHI qU& TH T fAfq 2085 /R /R0 ITAAT AR TH, 9UH ¥ AT f9%g Fai=a
qITAqEAE WHl g 7. 005-WH-0930 ®I TYcA&THH ¥a fqagaar fafa
2085 /99 /9R TAHT AATS Ta Ih ATAANABTAFIT TH, 004 FI THT ¥ ()
g) FTIR A GUETH] AT araqdrR 1 T FRAT qf9 3 a9 a1 J1 91 aal
FFH] FATT g9 o TAHAT I FMAAT AGAT fquiid AN ArarereeEarg ddrer
fTedr sgTaAqaTa qUeTehT ATRT JATHT ITCT FTH ATHTAAT g1 Afaerva AT el
e T ATAAraEHT [TEAT AIE HETHT G AT FATAT [TedT AGTATHI ATIHT
AT eTATeT® AT Ui AT AURT ) |

JEATAT o AGTATH] ITh (HIUTATCHE ATIIEATE Fel T ATAATABIATE TET THETRT
FEY EAIES, AT ATAATERRT TTEHT AT Ferehl quer T fader feuet faam | 5<h emaer
TUHT el [GAT9=Td I GRBRbT ThATE ATl [ToeA] AITATAHET AT TUhT ekl
HETAT I EIET 381 ARAATRT A [STedl =ATneierel qares Aaradel Iwh AT
faradid HeT qUers AN ATHER AT e TSIUHHT Al favg amracaaiimd e
fTaed T Far=a AIMAqaTe Heh 9 AT HUH MG+, |

TE<T AThreETay AvaHhl Fiaaadel atal quTd ¥R T YiqATal aiRatad ATH - el
R feFR @Fd” qUR HgT F. 095-Cq-0%ER HI HETHT FaTdl fSfeal AITATATE
THATIRE] AT AR (4T | (A ATATARSIR AU ATTIANTH FHTAT ATHART
TS B ITUHT GUSHT AW ATaTerhars AT a9k 9rel T SUAGER ST ar |
HIEATHTT FaHl AT g TH THAH Hel GaT6e [AoTellg AfqsTashel S Femme
AT FSTeet =qrandierdre fAiq 209 /93 /93 TAHT ATET TR AT@aR TEAT e 818
HUHHT Fal=a Fardqare e 7. 095-WH-099R &l gigcaeliaord! e e fafa
2005 /93 /R% A ATEIT ST T4 JATHTR TSN FF4T G |
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R.3.5 FEA-HEERATIAT § HETT FIETE!

TATAHT FITATART ITRT 49 (9) A “HTATTRINTH ATEF FHA I ATHATS Ta TR TS
afsera wfed Yo7 9T Wifad gFHl TATYT TWH g | FXT GRT 0 F JIART () o
“THRTIHT IIHT ATHATE THTS TH GHIING T AR AR FTAT-ATTATAET TecATa
fqd 9r9d q9r FAA-ATEAAAGRT (U&7 T &F gAg | A&l Afthedl AT HTTA-
ATAQTAET THT GRIHT T (Al fqUepr ot M T@HAw” AHI AFLAT THAF ATY
JTIRT (90) A% “AqHAT T&AATS FHIAAGRIGAH [:9Tceh FAAI ETIAT TS EF gAg”
9+T FfaaraAT 7 Right to Counsel 7 Right to free legal aid @g IaaTd TIHl B |
ATAATTABTAFI T TH, 004 FT THT 50 BT JTIHT (1) o “TATAT FIATHT JAGH F
fguepr qu qrafq &= ardartaETer fa5g AMEUHT FYTAA FAHT ATTATTAT TR gFAR
81 T FAT-ATTAE [FIH AT ATA-ATTAdA FTAT HLTH! FHIRATal T fhART T
" FA” T IS T ATATHE BTAAT FALAT T FTAA-SATITHGAT ATAANAFT TG TP
HETHT FRATEl, GAATS a7 [FART g Tda FALAT THI B | HLH FRATEAad F1a
IIHT FAATS T4 AT 9T FIATATER FFHT T9 ATCHT ATAANABTATs FaAA [AAAHT
ferg FATRreT ereT @ HETHT ATATTT AWM AGTIAHT ATNT ATAITHT ATHT (FATE ATHT
AT AATATIHE G BIRATGIHT arqaiaqsmrl giafafaca T wAA-aAma@rdl I@IATT
TS qIHI GIHAT TQTSH H1I LAATATAT AT & THI @ | d%F T qT8% AT Tl af
FIATAATAIGAT T AT qUHT T ITZTH G |

JEEl GiTaaael IS TUHT ATATasATSHAT qieafqa Arqay daren 99 fewrazr o’
&7 faegar Fardr fotear saraaawa fafq 005 /93 /90 TF A7 095-Cq-0¥%% ATHT
IR AUHT ATTATHATI T FIRATE] a1 [T ATTATAHE D] ATHAT FATAHT T, ¥ HI T
BIH] “ATF BIAT-ATTHA AIEHI” Tl AGIUHT (T | (R THATE ArAaTiqbravea=d1
UH, 0% ®1 THT §O ATHR HIAT-ATTAANTAT AR FRAEN ATMES T@T THH T
TEA ATLITHT ATTATH AT TXHT TATTEF FTAA-SATAATAN AT o FIAA-ATTATAATE
it dramaer gfafatgca 19 g RaeArq. AT gAgES GiEAr qwie aera T
g7 | FATAl [Tedl AGTATHT ATART oo =raneierare a-aaraarditaar & q9a®
ATI TS TULTHT AT (AT ATATAATS ATAGATR TEHT & ATGT AE (ATATE ATAgqATR
TE AFHT AC FA AUH @S | FAT-ATTAANGAT ALIHI FRATE] AN AGTIT
FATHTAAT TTHT G GHAFT [ATTHT EANAT FAT=T AITATHAT (AT ATATAFHT gFAT 72
7. 095-WH-099R HIHd F_ITHEFIIHI fAaad @R A% fAfd 2095 /93/3% Td
AATE EaT FIAA-ATTFTANIAT HETT FRATET ANE TGTSAATE TALHAAT 8T TS TS
ATAATAFHI [STFAT AT HITH! ATHT TIBAT ATMS T@TIT (AT TRUHT F |
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3. ATA-ATHRART AT T IsAHT dATA

39 FEIH A ARH EAIARSIL AVIRA TS T FgT qheTHT AT JEqere TEa0
TSTRITATAA TR MU IR &0 T ?

fa.d. 049 JaHr Far=a AIAqde AR UG T TRUH AAdgR [Eas ald JhTy,
AT AT TEedl B | Afeelehl &Il g8l FhIRAT 90 Hfegdr T Q00 TFudfed & 990,
FIEH T HXSHT, KO /YO &Y, dich 9 qoY, Fq<el §0 T¥Y, T&l ¥ HHAIRHAT 50 /50 T&H
¥ SIEMT W TBY TEH! 3fgve | TSR AFATTHT 28T FoaNad ae aTaqar el & &adr
Y30 B UGS |

TATAHT aTeAaTferererl feafd gfqaas, 098 I AR aTAqdR T ThICAT 39 ST, HIHHET
¥ ST, HIRSHT 435 ST, ATHHT Q0% AT, TIREHT 54 AT, HHATTILAT &% ST, TAH Vg
ST, SIEMT Y0 ST T & 539 AT ATAATABT ATAGER EHT el Mg, | & THTerH
TAaTTeTeRTeR (e GfTaas, 2008 TR TIAHT =ANAT IS d ATALR TEHT FT 03
STHT aTeAaTteresT Yl afawg | Fafd 095 /¥ /03 TTaare FAfd 2095 /4 /39 TAEFIHT ITasiie
yiqrere G T (PDS—Nepal) o T STAHER TEHT el ATAATIAHTET TLhT ArTATATE]
HATIRHT AT AT e Q99 AT ATAANAREE ATAGAR [Ea&Hl TEhl Iag, |

TSAATSHH! SFTET TAT (T [hTH & @TeAehl 3&7ar ATalgd T Fvafead a9 aifas / FrwAes
ToAAd qo ATAGAN TEeHT T g AAbbl HaAT THIAX T | AbAh HATIT
TG ATASABT AMEUHT B | “TAF ATASNABIATS bl TRIATTA ATTITH  TAATTHTH
AATTATGHATATS Ifh GUAAAGTE AT a1 TU7 K AT i evargd S a1 arel-
ATAIUTATR] AIIAT (90T FIAAETDT GrgdT I ATTHT ATAANABIATS (G ATTAART
IFfeF JTARATRT TAITIAT A ATATRE ATAIUTAAT @TE AT T T ATAqER
TEHT Hel qU&T al qod HThiaehl AN ACTHTAS TSTHl MTcadl TOdT ar FHT AT
fes 7 Afepa |

TATAHT ATAAT ARl [eafd giqaaesdl AATAATE T S GIARETH FHTS AdTele T
AT dld Geil TE@ITHT ATaalahes TaeaTeil HRUT, ATATIaTe, AN TSIl HILHT
ATTIRT AWM el Qe a1 TS hTeH q1 STAHaR el Tedl Javs, | T3l AThel
i faehra g7 SHR THE AH JAT FA=AT &7 | G TR 9% G Q5 g IHR THEH Afhew
T TH(AHT HIIAT (b TEMTATHT o™ g Tl T A~Idh TeFaTe @reil Tdh T
=TT feruer 9f 3fEs |

3 https://www.ncrc.gov.np/uploads/topics/16439519442131.pdf

https://www.ncrc.gov.np/uploads/topics/16439516897775.pdf

5 No juvenile shall be removed from parental supervision, whether partly or entirely, unless the circumstances of
her or his case make this necessary. Rule 18.2. The Beijing Rules
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FIATHTH AGAHT T ATTHT ATAANAREE TH TehAh HAIHT (b T g ANHl &1 AT
ATAAE FTqReTeh THTST TATTHTRT G0 TRURT 94T | FISATSE 75 T THIX Teh TR THET
A faaTeaae®a F4T & IfE QR TFEHHT AATRA ST AEEHT “BIATR] SATAHNIH ATCH]
FAETO” & FEATI A FT R0 SAT FEHEI 9T | IJAEEASHAT 5 T 0 I (19.35%)
ATE AT TITAH] FAAA 5 a9 IHX I ARD] AThells aTAaTeesl HAITURT SATAHRT ATH]
TTEUH T | AT ATFI Woglel AU 9 HRE qreed HraH T $Aad ME=d IH =T
TR ETES, T THIIHT g5 T 33 (.U %) ST PR TEhT SMGUHT g | & T FIAA:
ferame Tt ART R0 FAPT IH Tl TR Al Trl=dHl 1O (43.39%) ATS AT IT8T HUH
qrETRT 3 |

Afher I STaTET eI HBITRl AR AT ATTITAHT TRURT AT FTTT (BT
RATE @@w @l FHAT T8d) qC THT ATAANAFEEHR] SAl [6&dT  FIAAR! AT dAATH FaT
T JEH[AHT F T bl Ihawg | &N ATLITH] ATl IABwdls ATASTT T ATAITRY
TEHT & AL FIAAD! ATHT SATAHNT RIS [d(dd TR(THT AqTATHAS FAFH oo T
AEATF B |

¥. AR qon gvee

SfeAfad TeETaTe TATAHT ATAATABIEE FIAAR] ATTHT ATARR TGaT HBIAAUTH Grgal I
TEREHT AGUART HTLAT THIAR T | T ABIMAR BT FATIT T AFITEETE FITLTH]
FTHAT U4 ATUH ATAANAREES TR HEXATT &4 HROUAT AR HA@AET Gt afeardr
B | FIAT A ATAANABIATE ATACHHET G AATT=ATRH qiepar (Faemeawon)-ared
Q-FATIAT T AhT q® &I T Thbl G | A ATA-ATIIOTCATR SeeT AR =1
TFEITEH g AT FRITHT 9 (F AT MRFRATAEEE HaH Fleddd Jravs;

. A O STA-ETAART T

BT ATA-STATITHT T AT -FFITE T AT ATAAFEA R [TFERT 13T AU AT
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Federalism and Human Rights

Khushee Prasad Tharu, PhD.

Abstract

Federalism is a mechanism for reconciling the diversity of states with the desire for national
unity; promoting democratic participation by reserving meaningful powers to the regional
level and fostering cooperation among governments and legislatures for the common good.
Aim and objectives, texts and contexts of each federalism vary from country to country,
however, each federal system has made a greater contribution to the maximization of civil
liberties by providing double checks on government and balancing the power, as well as
accommodation of diversity by a system of self-rule and shared rule. By keeping civil liberty
at the heart, federalism is inherently linked with human rights and fundamental freedoms.
Federalism is identity sensitive but gender-neutral. The character of a federal system, rather
than the federal system itself, matters for the political empowerment of women. Since the
federal system provides a system of multilevel governance, it offers an opportunity for
political participation and representation for women and marginalized sections of society as
well. By recognizing the principle of inclusion as a key constitutional value, that is imperative
and mandatory across all levels of government, Nepalese federalism brought together a new
value in a federal system. By devolving power to the local level, the federal system also offers
a venue for realizing human rights locally.

Key Words: Federalism, Human Rights, Local Governments, Inclusion, Constitution,
Freedom.

Background

The Constitution of Nepal establishes three levels of government: the federal level, the provinces,
and the local level (villages and municipalities). The basic structure of the federal democratic
republic of Nepal shall be the Federation, Province and local levels. [1] These tiers have their
own legislative, executive, and fiscal powers. By establishing the local level as the third tier of
government, Nepal follows the example of newer Federations, most prominently in South Africa.
In addition, the Constitution maintains a limited role for the districts and envisages the possibility
of creating Special, Protected, or Autonomous Regions.

Understanding federal system

Federalism is a system of government in which the same territory is governed by two or more
levels of government. Generally, a national government is responsible for the governance of the
whole country whereas the state governments are limited to state territory. The power of each
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Government is divided but also shared, hence, living together and working together in mutual
cooperation is essential. Attributed to legislative and executive power, the states are guaranteed
some level of autonomy to realize self-rule in their province and the power to co-participate in
the central decision-making process. This is why federalism is known as a system of unity in
diversity.

Alexander Hamilton wrote, that federalism is “the constitutional principle on which the federation
is based in the division of power between two levels of government: the federal government and the
states. These two powers are independent but coordinated so that the federal government, which
has jurisdiction over the federation's entire territory, has a minimum of powers indispensable for
political and economic unity while the states, each with jurisdiction over their own territory, have
the remaining powers."[2] The essence of federalism is a division of power under which federal
government and state government operate.

K.C Wheare defined federalism or federal government, as “the method of dividing power so
that general and regional governments are each within a sphere co-ordinate and independent".[3]
The definition underscores that federalism is a method of dividing powers between national and
regional governments; the power is divided in such a way that each government is coordinate and
independent. According to him, coordinacy and independence of each government is a hallmark
of federalism. Independence was later brought within the purview of political autonomy.

Daniel Elazar defined “federalism as constitutionalized power-sharing through systems that
combine self-rule and shared rule."[4] Considered as self-rule and shared rule, “federalism
involves some kind of contractual linkage of a presumably permanent character that (1) provides
for power-sharing, (2) cuts around the issue of sovereignty, and (3) supplements but does not seek
to replace or diminish prior organic ties where they exist."[5]

Nepal is defined as a federal democratic country.[6] In the Nepalese federal arrangement, state
power is divided into the federation, Province, and Local level, and each government operates
distinctly according to the principle of cooperation, coordination, and coexistence. The key
ingredients of the federal system in Nepal are as follows:[7]

e  The Source of power for all levels of the state is the Constitution of Nepal, therefore
powers of all levels of the state are limited by the constitution. The center is entitled
to the residuary power as well. Legislative powers of all levels of government are
co-ordinate and independent. However, legislative competence on the matters of the
concurrent list is based on a hierarchy of government.

e  The interrelation between Federation, State, and local levels is based on the principles
of cooperation, co-existence, and coordination. However, the Federation has the power
to give instruction to the provinces on matters of national interest.

e  The ambition of federalism is to enhance national unity by ensuring inclusiveness and
equal participation.
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Nepalese federalism needs a new definition that represents its structure and character. In the
Nepalese context: “Federalism is a political process of dividing powers into multi-level governance
who operate in the constitutional spirit of cooperation, coordination, and coexistence."[§]

Federalism received a growing conviction that it enables a country to have the best of both
worlds—those of shared rule and self-rule, coordinated national government and diversity, creative
experiment, and liberty. Federalism is not merely about the distribution of power between the
central and regional governments. Behind such distribution is a vision of securing and ensuring the
creation of a particular form of the political situation which reflects and acknowledges diversity.
Federalism is not an ideology, it's a pragmatic and prudential compromise combining shared rule
on some matters with self-rule on others.[9]

General Trends

In the study of federalism in the United States, Switzerland, Canada, German, India, South Africa,
and Nepal, the following trends can be deducted:[10]

Each federalism is homegrown, responding to the ground political reality of the nation. In the
United States, federalism was born in the course of the war of independence against British
imperialism. Federalism was a means for defense as well as the unity of states. In Canada,
federalism was welcomed for unity in diversity against external aggression however with approval
from British Empire through British North America Act. India adopted federalism during its war
against British rule however text of federalism has its root in the Government of India Act of
1935. Federalism was born in India along with the unionization of states as well as the protection
of diversity. Similarly in Switzerland, a confederation was created for the unity of defense against
external aggression as well as to save internal sovereignty from fear of a unitary system that was
experienced by French imperialism. Germany, which has its basic root in the creation of the German
Empire, adopted federalism for defense against external aggression and for democracy against
totalitarianism which was experienced during Nazi rule. South Africa adopted federal promises as
a problem-solving device to accommodate the different demands during the negotiation process
against apartheid rule. Nepal adopted federalism for ending discrimination and for diversity in
unity which was a tool for restructuring the state. Each federalism has different reasons, aims,
texts, and contexts at birth.[11]

The aims and objectives, texts, and contexts of each federalism vary from country to country.
However, all federalism has made a greater contribution to the maximization of civil liberties
by providing double checks on government and balancing the power, as well as accommodating
diversity by a system of self-rule and shared rule. Federalism is a mechanism for reconciling
the diversity of states with the desire for national unity; promoting democratic participation by
reserving meaningful powers to the regional level, and fostering cooperation among governments
and legislatures for the common good.[12]

Federalism is a sovereign political process. Since federalism is adopted in response to particular
needs of a society, the distribution of power corresponds to the needs. There are no ideal
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prescriptions for the distribution of power. However, it is clear that federalism aimed to make a
stronger union as well as greater devolution and combined them for national unity. Distribution
of power is attached to the aims of federalism, and a strong center or strong province and strong
local level is the outcome. Nepalese federalism, with recentralizing elements, has made a strong
province and local level. The arrangement of a strong center or strong province has, as a principle,
no relation with the process (aggregation or disaggregation) of creation of a federal system.[13]

Federalism in the US and Switzerland was dual at birth. Federalism in Canada, India, Germany, and
South Africa was cooperative from birth. However, there is a growing tendency for cooperation
in each federalism due to growing interdependence and cross-state problems. The United States
developed the new federalism with values of cooperation, whereas Switzerland, Germany,
India, and South Africa made it mandatory under the constitution. Therefore, all federalisms are
cooperative, variations are only on the degree of cooperation. Dual federalism in a strict sense
doesn't exist in the present world.[14]

In the United States, residuary power is located in states but also guarantees the supremacy
of federal laws over state laws. In Germany, residuary power is allocated to States (Landers),
however, it also guarantees federal supremacy over the Land laws. Swiss Constitution allocated
residuary power to states (Cantons) but the supremacy of federal laws over cantonal laws. In
these federalism, federal supremacy is somehow countered against the residuary power of states.
Canadian constitution placed residuary power as well as federal supremacy to the Federation.
Similarly, federal supremacy and residuary power both are allocated to the federation in India
and South Africa. In these federalism, the Federation needs the power to keep national unity and
combat the disintegration of states. 2015 Constitution of Nepal also allocated the residuary power
to the Federal as well as guaranteed federal supremacy over provincial laws. Though, federal
supremacy is a general principle of all federal systems, the location of residuary power differs
from federation to federation.[15]

The scope of residuary power is limited. The center's power is increasing in the United States
from the text or implied power or inherent power which means that space for the state's residuary
power is decreasing. Similar principles are developed in Germany and Switzerland though not
extensively. In India, Union's residuary cannot be invoked at the cost of the state's power and
autonomy. Similar principles have been developed in Canada as well. Residuary power, whether
it lies with the center or state, has been limited by legislative process or by judicial interpretation.
There is a growing tendency to impose limits on residuary power. Residuary power can be invoked
only as a last resort in all federalism.[16]

Each federalism has provided for an exclusive power of the center and states as well as concurrent
power for both. In addition to concurrency in each federalism, the exclusive power of the center
and states overlap with each other. It shows that overlaps are inevitable in each federalism. This is
because some matters are indivisible to the center as well as states and need a common response,
due to growing interdependence. Indeterminacy has become a fact in all federalism, however,
the scope of indeterminacy varies due to response from the judicial interpretation or legislative
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measures, or intergovernmental dialogue. Indeterminacy is rampant in Nepalese federalism.[17]

Federal supremacy on matters of the concurrent list is a general rule in all federalism, as is the
case in the United States, Germany, Switzerland, and India. In a dispute between the center and
states on a matter of concurrent list, federal law is supreme over state law. Nepalese federalism
follows the same.[18]

National integrity and defense of the state is the responsibility of the center in the United States,
Canada, Switzerland, Germany, and India. The central government in India has additional power
to dissolve a state parliament in case it acts to jeopardize national integrity; that is also the case in
Nepal. Internal secession or reorganization of the state is allowed but the power remains with the
center. It is clear that in each federalism, notwithstanding the powerful center or powerful states,
the center occupies the powers to combat disintegration.[19]

Federalism is a technique of balancing the common aspiration of people for self-rule and shared
rule. Common aspiration has no limits and is not measurable. It is proved by the fact that state
power in India is quite different from the United States or Switzerland and that states are dominated
concerning power relations, however, Indian federalism is functional and viable. Therefore, the
degree of self-rule and the shared rule are always attached to peoples' aspirations. Balancing of
power is never perfect but always developing for perfection. Each federalism is for self-rule and
shared rule, variation is only on the degree.[20]

The distribution of power in a federal system is a political process, without any limits, without
prescription. However, there are some patterns of distribution of powers proven by experiences.
It is clear that the matters relating to international relations (defense, coinage, immigration,
interstate trade, etc.), economic union, and national concerns are allocated to the center whereas
the matters relating to social affairs (health, education, social security, poverty alleviation) are
assigned to states.[21]

Democracy is essential for the success of federalism. The countries which are included in the
study: the United States, Canada, Switzerland, Germany, India, and South Africa, are practicing
democracy. In fact, federalism is about deepening democracy in second tiers of government.
Federalism and democracy go hand in hand. Practicing federalism against democracy results in
disintegration, i.e. former Yugoslavia, USSR.[22]

Federalism is neutral to the political system of government, i.e. Presidential system or parliamentary
system. We can observe that federalism is a success in the United States with a presidential system
of government. It is also a success in Canada, India, and South Africa with a parliamentary system
of government. It is also a success in Germany with the chancellery system and in Switzerland
with consociation democracy. A political system of government is not an ingredient for federalism
but democracy is.[23]
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Interrelation of federalism and human rights ( How human rights differ in the unitary model
and federal model )

Federalism was evolved either to protect liberty or to avoid tyranny or abuse of power. Swiss
federalism was adopted for the accommodation of multicultural diversity and to achieve
Swiss aspiration against anti-centralization. The core of American federalism was to protect
individual liberty and avoid tyranny. For Canadians, the key reason to adopt federalism
was ‘unity in diversity' and to accommodate bijuralism in the land. German federalism is
designed in a way to prevent abuse of power from the Federation and as a method of unity
of the German Landers. Indian federalism reflects twin reasons: to unionize the provinces
and princely states in India and to balance the provincial autonomy with the Union power.
Nepal adopted federalism as a method of eliminating all forms of discrimination [24] by
securing unity in diversity [25], and building an equitable society [26]. The motivation for
the adoption of federalism in any country is either securing liberty or abuse of power which
is the foundation for human rights.

Americans recognized human rights through the Declaration of Independence before they
established the federal system. “We hold these truths to be self-evident, that all men are created
equal, that they are endowed by their Creator with certain unalienable Rights; that among these are
Life, Liberty and the pursuit of Happiness."[27] The governments were instituted to secure those
rights. The Continental Congress (of thirteen colonies) adopted the Articles of Confederation,
the first constitution of the United States, on November 15, 1776,[28] which together with the
Declaration of Independence formed the first national compact of the United States of America.
[29] The Articles of Confederation were replaced by the present United States Constitution
on March 4, 1789[30] which is based on four political principles: republicanism, federalism,
separation of powers, and check and balances.[31]

Federalism serves the American dreams of liberty by dividing sovereign powers among different
levels of government, and by giving each level of government, state and national, substantial
powers sufficient to allow each to monitor and check the abuses of the other.[32] In this scheme,
Hamilton wrote, “a double security arises to the rights of the people. The different governments will
control each other, at the same time that each will be controlled by itself. ‘[33] “The accumulation
of all powers... in the same hands," wrote Madison, “may justly be pronounced the very definition
of tyranny."[34] To protect liberty, power must therefore be divided.[35] In the basic Madisonian
model to which Americans are heirs, the purpose of federalism is clear: to protect liberty.[36]
Life, liberty and pursuit of happiness was a key concern of American independence. The concept
of separation of power and federalism was a means to secure the liberty of the people. Devolution
protects and enhances individual liberties by diffusing and limiting government power more
effectively than centralized alternatives. In the words of Justice O'Connor, in addition to the
advantages of experimentation, competition, and self-government, “perhaps the principal benefit
of the federalist system is a check on abuses of government power," which “ensures the protection
of ‘our fundamental liberties.""[37]
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There is no direct relationship between federalism and human rights as the relationship between
federalism and democracy or between democracy and human rights. Human Rights cannot
exist without democracy but human rights can be flourished even in unitary system. It does not
necessarily need federal system to have better human rights record. The unitary system with
democracy in European countries such as Denmark, Sweden, and France are such examples.
Human rights record in Nepal before adoption of federalism in 2015 is not significantly less than
human rights record after its adoption. The realization of human rights should not depend upon
the federal or unitary form of government and equally good or bad human rights records could
exist in both. However, federalism is a form of deepening democracy in multilevel government
which provides more opportunity for representation and participation in potential benefit of
marginalized groups.

A link between democracy and human rights stands established. But no such direct link gets
established between federalism and human rights except through the medium of democracy
which, is an essential condition of federalism. “The link between human rights and democracy
and between democracy and federalism, however, establishes a link between human rights and
federalism. We may say federalism is dependent on democracy and democracy is dependent on
human rights, therefore, no federalism can exist without human rights."[38]

There is no apparent linkage between federalism and human rights, however, tyranny and
federalism cannot go together. Tyrannical federalism is a self-contradiction. A federal-state must
be democratic and a democratic state must respect human rights. Therefore, a federal-state must
also respect human rights. To express it as a syllogism: a federal state is a democratic state; a
democratic state respects human rights; therefore all federal states respect human rights.[39]

Division of power between distinct and autonomous governmental units inherently limits that
power, and where the government is limited, individual liberty flourishes. Federalism purports to
provide dual structural protections for liberty. On the one hand, devolution would ensure that the
states “will always have the political capacity to function as alternative sources of authority and
to resist incursion from without. A foundational proposition is that limits on government protect
liberty—the less we are governed, the freer we are. Federalism is merely one element of a larger
scheme of constitutionalism that protects individual liberty by institutionalizing a distrust of all
governmental power.

A federal constitution, like the separation of power principles, reduces the risk of a concentration
of power and the danger of arbitrary government. If diffusion of powers assures respect for human
rights, then the division of powers between different levels of government is even greater assurance
of respect for human rights than separation of powers. The totality of powers gets divided not only
between different wings of the same government but also between different levels of government
conscious of their identity, independence, and autonomy.

The key argument for securing human rights in a federal system lies in the diffusion of power
into multilevel governance. There are good records of human rights in a unitary system as well,
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however, it lacks the system of double security against an abuse of power by governments.
Federalism protects liberty not by offering an opportunity for the continuous expansion of human
rights protections, but by creating a system of dual agency in which the people appoint two
agents, one state and one federal, to monitor and check the abuses and errors of the other.

State obligation to protect human rights

Human rights are entitlements of all human beings, irrespective of nationality, sex, age, national
or ethnic origin, color, religion, language, or any other status. Human rights are held by all persons
equally and universally. They are based on core principles like dignity, fairness, equality, respect,
and autonomy. All human rights are universal, indivisible, interdependent, and interrelated.

International human rights law lays down obligations of Governments to act in certain ways
or to refrain from certain acts, to promote and protect human rights and fundamental freedoms
of individuals or groups. It makes governments accountable and foresees specific measures and
sanctions that can be taken against the state that does not fulfill these obligations. Human rights
issues are intimately linked to the state. Conceptually, human rights are standards about the way
the state should treat society; even when the state does not directly harm individuals, human rights
typically denote the state's obligation to guarantee human rights.

States, as the signatory to human rights conventions, have the obligation to respect, protect and
fulfill the human rights that are included in the treaties. The obligation to respect means that States
must refrain from interfering with or limiting the enjoyment of human rights. It is also described
as a negative obligation, as the state has to abstain from violating human rights. The other two
obligations include positive duties, which means that the state has to take action to deliver rights.
The obligation to protect requires States to interfere to protect individuals and groups against
human rights abuses by others, in particular private, actors. Obligation to fulfill means that States
must take positive measures to facilitate the enjoyment of human rights.

Federalism and Gender Equality

Federalism in Nepal has its root in the general aspiration of ending discrimination, which is
a unique value offered in a federal system. Ending discrimination seems an ever-reaching
political goal in Nepal as discrimination is deep-rooted in overall society, irrespective of
territorial cleavages. A key basis of discrimination is caste and gender, the remedy is not directly
interlocked to state structure. Though federalism offers some space for political empowerment
at all levels of government, it can hardly have the potential to cure widespread discrimination
in society. Federalism is identity sensitive but gender-neutral. It is not discrimination specific
but can be instrumental to ending discrimination. Ending discrimination needs socio-political
transformation through a national policy. The proper cure of the problem is not federalism itself
but inclusion enshrined in a federal system. As such principle of inclusion is a key constitutional
value, mandatory and imperative across all levels of government and their machinery. Nepalese
federalism is inclusion sensitive. This is a new value Nepal added to the federal system.
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Scholars have argued over whether federal systems help or harm women in their pursuit of policies
promoting gender equality. It is agreed that (1) Federal systems provide multiple access points for
political activism at a minimum the two different levels, federation and state, (2) Federal systems
decentralize power to more local levels, and (3) Federal systems generally involve multiple
subnational entities.

A federal system provides multiple access points that can be of benefit to women to influence
state policies as it allows for forum shopping: choosing the most hospitable venue for each
issue. The multiple access points also facilitate multiple bites at the apple: if reform fails in
its first attempt, it is often possible to try again quickly in a different forum. In a centralized
system, on the other hand, only one venue may be available and that may make it difficult to
try again for some time.

The devolution of power in federal systems to more local levels also has potential benefits for
women for representation and participation in decision-making. As it offers more positions
and therefore more opportunities for political participation. In addition, women find it easier to
participate in politics at the local level, rather than at higher levels of government, for their family
responsibilities and personal security. They face fewer obstacles in terms of party gatekeepers and
campaign funding in local elections. To the extent that federal systems push policy-making power
down to these lower levels, they increase women's access to such power. They also offer what is
sometimes described as a ‘laboratory": if one state experiments with reform and it is successful,
then other states are likely to follow suit. Based on these arguments, some scholars have suggested
that federalism is helpful to women to expand women's representation and political participation
in promoting gender equality. The fact that federal systems move policy-making down to more
local levels can also be a double-edged sword for women as it federalizes the gender equality
movement.

The general characteristics of federal systems create both potential opportunities and potential
challenges from the perspective of gender equality. There has been little attention paid to the
interaction between federalism and gender equality. Federalism, which is a method of the
structure of the state, is inherently neither good nor bad for gender equality: it all depends on the
merits of the federal system and the context in which they are applied. There are, nonetheless,
some guiding principles about the designing elements that can make federalism more or less
useful for promoting gender equality. As federalism is about managing diversity and devolution
of power, there seems no direct connection between gender and federalism at the theoretical level.
It requires extra measures to make it valuable for gender equality. It is, then, “the character of
federal citizens, rather than the federal system itself, that could be inherently beneficial to gender
equality.[40]

The Preamble of the Constitution has expressed commitment to creating an egalitarian society
based on the principles of proportional inclusion and participation. The President and Vice-
President of Nepal shall come from a different gender or social group.[41] Appointments in all
federal Commissions and bodies shall be inclusive.[42] Inclusion is obligatory in the formation
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of federal civil service.[43] Article 38(1) guarantees the rights of women including the right of
participation on the basis of proportionate inclusion. Article 76(9) instructs that the Council of
Ministers shall be formed on the basis of the principle of inclusion. Likewise, Article 168(9)
provides for constituting the Provincial Council of Ministers on the basis of the principle of
inclusion.

Table: Federal Parliament and Provincial Assembly Results (by social group)

Popu- HoR Popu- Provincial Assem-
lation NA (2017) lation blies
group (2018) share | Province 1 Madhes Bagmati Gandaki Lumbini Karnali
(2011) Sudurpaschim
% % Popu- % Popu- % Popu- % Popu- % Popu- % Popu- % Popu-
% lation lation lation lation lation lation lation
share share share share share share share
(2011) (2011) (2011) (2011) (2011) (2011) (2011)
Dalit 6.9 11.9 12.6 32 9.4 6.5 16.4 1.8 5.7 83 17.4 5.7 143 12.5 233 11.3 17.2
Janajati 30.9* 22 28.6 48.4 46.7 47 9.6 43.6 53 36.7 423 13.8 19.2 7.5 13.5 3.8 35
Khas Arya | 42.5 | 55.9 312 355 27.7 3.7 4.8 53.6 37 55 37.1 529 28.7 715 62.2 69.8 59.9
Madhesi” 16.4 8.5 14.8 6.5 7.7 729 51.9 0.9 1.8 - 0.5 9.2 15.3 2.5 0.3 - 1.7
Muslim 33 - 44 32 3.6 9.3 11.6 - 0.7 - 0.7 4.6 7.0 - 0.2 - 0.2
Tharu 1.7 6.6 32 4.1 28 53 - 1.6 - 1.7 13.8 153 - 0.4 15.1 17.3
Women 32.7 | 37.3 515 344 34.6 33.6 35.0 36.8 32.5 34.0

Source: Bipin Adhikari al. From Exclusion to Inclusion, Social Science Baha, Himal Books, at
99 (2022)

There is a total of 35924 political positions in Nepal to be filled through election in all levels of
government. Among them, the Local Level occupies 35041 seats, Provincial Assembly occupies
550 (330 FPTP + 220 PR), and Federal Parliament shares 334 seats in total (275 seats of the
House of Representatives and 59 seats of the National Assembly). As per the 2017 election
results, Male occupied 21271 seats (59.21%) and females occupied 14653 seats (40.79%) of the
total political positions. Women's representation in total positions sounds fairly good. At the local
level, women's representation consists of 41%, whereas it is 34.36% in the provincial assembly.
In Federal Parliament, women's representation held 32.72% (FPTP and PR) in the House of
Representatives and 37.28% in the National assembly.

In Nepal, after the promulgation of the Constitution of Nepal (2015), the Head of State is Bidhya
Devi Bhandari from 2017 till the date. However, no woman has become the Prime Minister yet,
and neither has the chairperson of any political party. The Chief Minister in all Provinces is male
and the Speaker of the House of Representatives and the Speaker of each Provincial Assembly
are male. At the local level, 98 percent of chief positions — mayors and chairpersons — are filled
by men and 98 percent of secondary-power positions — deputy mayors and deputy chairpersons
— are filled by women.[44] It sounds that women's representation is still limited to subordinate
positions.
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Federalism, which is a structure of the state, is neutral to gender, however, a federal system can
be made responsive to gender equality by its character. As mentioned above, it is the character of
a federal system that makes it beneficial to women's equality. Nepal's federal system is inclusion
sensitive basically inclusive of women which is proved by the election results of all levels of the
state.

Local Government

Local government is commonly defined as the lowest tier of public administration within a
given State. In unitary states, the local government usually comprises the second or third tier
of government, whereas, in federal States, it is constituted as the third or sometimes fourth tier
of government. Local government aims at bringing government to the grassroots and enabling
citizens to participate effectively in the making of decisions affecting their daily lives. As the level
closest to the citizens, local government is, in principle, in a much better position than central
government to deal with matters that require local knowledge and regulation on the basis of local
needs and priorities.[45]

The degree of self-government enjoyed by local authorities can be regarded as a key element
of genuine democracy. In this regard, political, fiscal, and administrative decentralization is
essential for localizing democracy and human rights. It should be borne in mind that democracy
is not possible without respect for human rights and no human right can be achieved without
democracy. Nevertheless, local self-government does not automatically lead to participatory
democracy. While decentralization in general works towards the empowerment of citizens in
decision-making and control over policies, certain measures and procedures must be securely in
place to create the necessary environment.

With the promulgation of the 2015 Constitution in Nepal, the local level became the third tier in
the Nepalese federal arrangement, which is autonomous, independent, and coordinate with the
Federation and States. Local governments have been assigned huge responsibilities on social
affairs, service delivery, and social security, along with legislative and executive competence.
The endowment of powers and responsibilities to local governments is essential to function as an
institution of self-government. Strong local government is valued for local empowerment, gender,
and social inclusion, efficient and cost-effective service delivery, and good governance of local
ownership, which is often supportive of the State.

In Nepal, subject matters of competence of local government are defined in the constitution. State
power was divided among federal units in consideration of principles of subsidiarity, national
concern doctrine as well as principles of proximity and effectiveness. The local level is endowed
with exclusive power on some matters that are secured against federal or state encroachment,
however, most of them are concurrent with the center and province, and shared, on which the
local level also can legislate but remains inoperative in case of legislative conflict. Therefore, the
local level is independent and coordinate with others, however, the sphere of its independence
is limited and thin. A federal system is itself a means of empowerment on the one hand and a
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limit on the other. The exercise of any power which is not enumerated under the constitution is
excessive. The federation or States can cooperate with the local government but cannot dominate
or subordinate it.

South African local government is a sphere of cooperative government along with national and
provincial government which are distinctive, interdependent, and interrelated but Nepalese local
government is a tier of federal arrangement which is independent and coordinate. South African
local government has legislative competence but it is limited to by-laws, but Nepalese local
government has legislative competence on equal footing with the Federation and States. Indian
local governments are creatures of the constitution as aspired for self-government, however, the
powers are devolved from states. They are guaranteed huge developmental powers under the 12th
Schedule of the Constitution of India, however, they are not the tiers of federal arrangement, and
also lack legislative authority. Swiss local governments are recognized in the constitution, but they
are not allocated legislative power, they exercise the power devolved from the Cantons. American
local governments are purely state creations and developmental arms. Local governments across
America follow one of two types of governing authority: the Home Rule or the Dillon Rule.
Whether a local government is governed by the Dillon Rule [46] or Home Rule, the ultimate
decision of what powers they possess resides with the states. They exercise devolved power to
serve the purpose of states.

The powers and practices of local government in South Africa, India, the USA, and Switzerland
seem that Nepalese local government is substantially different. The endowment of legislative and
executive power equal to the Federation and State opened the door for relationship complications
and supervisory problems. At the same time, the dual correlation of local government: with the
Federation on municipal affairs, and with the States on legislative procedures and inter-municipal
dispute resolution, intensified the relationship complications. Local government delivers as an
institution of decentralization but not of federalism, having complementary to States but not
competitive. The local level as a tier of federal arrangement is unique in the globe, contrary
to universal trends, excessive common aspirations, and a remedy beyond the disease in Nepal,
which may reverse the virtue of federalism into a vice if not rectified.

Local government and human rights

The protection of human rights is not something that the architecture of federalism assigns
exclusively to the national level; it is, on the contrary, a shared function, to be pursued
simultaneously at all levels. The federal Bill of Rights in the United States is not the exclusive
responsibility of the federal government but a shared responsibility of the state as well, neither is
the Canadian Charter of Rights and Freedom the sole responsibility of the federal government.
Fundamental Rights recognized in the Constitution shall be protected by all levels of government.
In Nepal, human rights and inclusion is not just the responsibility of the federal government but of
Provincial and local governments as well.[47] The protection and promotion of them is a shared
responsibility of all levels of government.
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In a unitary system, the protection of human rights lies with the single government. In the federal
system, which is the system of multilevel governance, the responsibility is shared with all levels
of government. The proper scope of protection for human rights can be a subject of disagreement
and contention among the orders of government. It should by no means be assumed that all states
and the national government agree on the scope of protection to be accorded to every human
right receiving the dual protection of the state and national constitutions. Following the federal
dynamics of intergovernmental relations, whenever any such disagreement appears, each order of
government can be expected to use the resources to advance the appropriate level of protection.

States and Local Governments: Shared and Complementary Duties to Respect,
Protect and Fulfill Human Rights

As a matter of international law, the State is one single entity, regardless of its unitary or federal
nature and internal administrative division. In this regard, only the State as a whole is bound by
obligations stemming from international treaties to which it is a party. Thus, by becoming a party
to an international human rights treaty, a State assumes obligations to respect, protect and fulfill
human rights.

It is the central government that has the primary responsibility for the promotion and protection
of human rights, while local government has a complementary role to play. Local authorities
are obliged to comply, within their local competencies, with their duties stemming from the
international human rights obligations of the State. Local authorities are those who are to translate
national human rights strategies and policies into practical application. To comply with their
human rights responsibilities, local authorities should have the necessary powers and financial
resources.

Local authorities are close to citizens' everyday needs and they deal with human rights issues
on an everyday basis. Therefore, there exists a clear and strong connection between human
rights and local government. When performing their functions, local authorities take decisions
relating in particular to education, housing, health, the environment, and law and order, which are
directly connected with the implementation of human rights and which may enforce or weaken
the possibilities of its inhabitants to enjoy their human rights. Furthermore, local government
is always facing the risk of discriminatory practices against perceived outsiders, such as ethnic
minorities or women's rights, to the local community. Integrating a human rights dimension in
all local government initiatives is vital for addressing these violations. It is difficult to imagine
a situation of human rights being realized where there are no local authorities to provide the
necessary services. Local officials are thus responsible for a wide range of human rights issues in
their day-to-day work. However, this work is rarely perceived as human rights implementation,
neither by the authorities nor by the public. Consequently, human rights remain distant as a frame
of reference or analysis in most policies and practices at the local level, while they may be human
rights in practice. In this regard, it should be borne in mind that the real effect of human rights is
experienced locally.
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Human rights duties of local government follow the classical tripartite typology of States' human
rights obligations, namely, the duty to respect, the duty to protect, and the duty to fulfill. The duty
to respect means that local officials must not violate human rights through their own actions.
It requires local government to refrain from interfering with the enjoyment of the rights and
freedoms of all persons within its jurisdiction. For example, concerning the freedom of religion,
the local government may not prohibit religious communities, beyond the permissible limitations,
from using public squares or municipal buildings for religious celebrations. Regarding the right
to health, the local government may not deprive certain communities or groups of access to health
care facilities. The duty to protect requires measures to ensure that third parties do not violate the
rights and freedoms of the individual. For example, local authorities are required to take action
to ensure that children are not prevented by others from attending school. The duty to protect can
necessitate creating safer urban environments that reduce the risk of violence, for example against
women. The duty to fulfill means that local government must take positive action to facilitate
the enjoyment of the rights and freedoms. For example, local authorities are obliged to fulfill the
right to education by sustaining a good educational system. To comply with the duty to fulfill
the right of individuals not to be discriminated against, local human rights mechanisms such as
ombudspersons or specialized anti-discrimination agencies can be established.

Further, local authorities should promote the understanding of and respect for the human
rights of all individuals within their jurisdiction through education and training. In particular,
local authorities should organize, on a systematic basis, human rights training for their elected
representatives and administrative staff, and the dissemination of relevant information among
citizens about their rights. By promoting human rights, local authorities can help to build a culture
of human rights in the community. It is not only the realization of economic, social, and cultural
rights indispensable for the full exercise of political rights, but at the same time, only the exercise
of civil and political rights permits the participation in the decision-making mechanisms that may
lead to the achievement of economic and social rights.

Drafting a local human rights charter or local human rights law setting out specific human
rights responsibilities that fall upon the local government can be regarded as an important step
towards localizing human rights. In this context, local authorities should have human rights offices
with sufficient human and financial resources that could fully take charge of human rights issues
within the respective local competencies.

Human Rights City

The local governments' role can be significant in realizing the human rights of all their inhabitants
locally. The local level is a political community in which all its inhabitants should have an
opportunity to realize locally the human rights and freedom. Eleanor Roosevelt said, “Human
rights begin in small places, close to home, so close and so small that they cannot be seen on
any maps of the world. Yet they are the world of the individual person; the neighborhood he
lives in; the school or college he attends; the factory, farm, or office where he works. Such are
the places where every man, woman, and child seeks equal justice, equal opportunity, and equal
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dignity without discrimination. Unless these rights have meaning there, they have little meaning
anywhere."[48] It was the beginning of the idea of human rights city.

The idea of a “human rights city" is one of the globally developed initiatives aimed at localizing
human rights. It is based on the recognition of cities as key players in the promotion and protection
of human rights and refers in general to a city whose local government and local population are
morally and legally governed by human rights principles. A human rights city requires a shared
human rights governance in the local context where local government, local parliament (council),
civil society, the private sector, and other stakeholders cooperate to improve the quality of life for
all people in the spirit of partnership based on human rights standards and norms. A human rights-
based approach to local governance includes the principle of democracy, participation, responsible
leadership, transparency, accountability, non-discrimination, empowerment, and rule of law.

Human Rights City contains the following principles: the right to the city; non-discrimination
and affirmative action; social inclusion and cultural diversity; participatory democracy and
accountable governance; social justice, solidarity, and sustainability; political leadership and
institutionalization; human rights mainstreaming; effective institutions and policy coordination;
human rights education and training; and right to remedy.[49]

Conclusion and Recommendation

Democracy is sine qua non for the safeguard of human rights. Unitarianism can withstand
democracy but federalism without democracy is self-contradictory. Therefore, federalism and
human rights are complementary to each other. Since a system of double security that arises in
a federal system but not in a unitary system offers better security of human rights. Human rights
and freedom also have a good environment to flourish in a country of unitary system where there
is democracy but it has a single door of protection.

Theoretically, federalism is neutral to gender justice but fruitful for inclusion. The character of
a federal system, rather than the federal system itself, matters for the political empowerment
of women. Since the federal system provides a system of multilevel governance, it offers an
opportunity for political participation and representation of women and marginalized sections
of society as well. Therefore, it offers a favorable environment for the pursuit of gender justice.
Nepal's federal system is inclusion sensitive basically inclusive of women which is proved by the
election results of all levels of the state.

Local governments are the best forum for bringing human rights home. The real effect of human
rights is experienced locally. It is the central government in a federal system that has the primary
responsibility for the promotion and protection of human rights, while local government has a
complementary role to play. There exists a clear and strong connection between human rights
and local government. In this way, it is highly desirable that each local government enacts a local
human rights charter or local human rights law setting out specific human rights responsibilities,
which can be regarded as an important step towards localizing human rights. The concept of
human rights city, though it looks like an ideal type, can be an aim for local governments.
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Urban Development, Environmental Risk and
its Effect on Human Rights -An Impression

-Bishal Khanal *

Abstract

The Babylonian, Chinese, Indian and Sumerian civilization indicates that urban development
began over five millennia ago. The quest of urban living was led by the idea of ideal living and
protection of life and property. Usually early people lived together at the sea coast and river
banks. Later the towns fortified to dispel threats of enemy, wild lives and natural causes such

as storm. The advent of science and technology helped making cities apart of coastal areas

as water supply, sewage, transport, communication etc network built at distant locations.

The industrial revolution around 19" century opened the eyes for modern urban living in

Europe and elsewhere. The advancement of academia, trade, religion etc largely contributed
to develop the cities. People aspiring the city life for their prospect and job rapidly increased.

Urbanization was considered major component of development. But some byproducts of
city life did not prove the consideration true. Extremely polluted hundreds of cities contain

air with toxic substances therefore un-breathable, and that may cause serious diseases like
cancer, stroke and many others.

Air pollution is one of the top 10 human killers in the world, and sixth most dangerous killer
in South Asia. The number of human killing by pollution is fifteen times more than all wars
and other forms of violence. Air pollution related diseases cause 3.2 million deaths worldwide
annually. A Global Burden Disease report shows the increment of 800,000 persons than
estimated in 2000. This shows 300 per cent increase and about 74 million healthy life years
are lost annually. It is the seventh leading cause behind loss of about 18 million healthy years
of life annually in India alone.

The issue pollution is observed only with the lance of environment though its ramification
goes far beyond. It derogates whole range of human rights followed by health of the earth
and atmosphere as well. The state sponsored or involuntary migration to cities particularly
to ageing, disabled, person with acute health problems and lacking urban skills has serious
repercussion. Experience shows that many of them seriously suffer by nostalgia, limited
access to movement, no use of rural skills and ways of life among others. There ‘comfort may
be available but happiness abandoned'. Indeed human rights call for happiness as well.

Key Words: Air Pollution, Environmental Risk, Human Rights, Urbanization, Disease
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Genesis

There is a great deal of thinking that urbanization is one of the components for development.
Urban settlements have enormous benefits to its people. The policy makers and government as a
whole realize that urbanization process help providing access to various socio-economic goods
and services. To mention few are the access to education, healthcare, transportation, business
transaction, safety/security concentration, focused economic activities, supplies, safe water,
waste management, information and communication among many others. However urbanization
has not only advantages as above. It may generate a lot of burden as well in economic, social and
cultural terms whose consequences fall upon the rights and freedoms of people.

Urban living grossly jeopardizes various rights and liberties of its people. At times the rights
relating to life, dignity, healthcare, hygiene, sanitation, environment, movement, nutrition are
regularly and apparently affected. Additionally increased criminality, threat to safety and security
appear rising. Different rights related issues are underscored in short of social, cultural and
religious assimilation. Their effect and impact are serious and therefore the right based issues
need to seriously integrate in the process of urban development.

Urban Initiatives

Urbanization has a long history. Since early times people began to live in the vicinity of each
other. There might be different reasons from safety

/security to socialization, avoiding threats to enjoying peace, ensuring cooperation to cementing
human strength and so on. As in other issues urban living has also merit and demerits. Prior to
analyzing, an endeavor is made to briefly explore the practice of urban settlement from early
times to present.

Early urban initiatives- Prehistoric urban initiative is believed to start in search of security of life,
property and better living conditions. In view of a section of scholars city of Eridu under ancient
Sumerian civilization of Mesopotamia was the oldest city of the earth. The city was developed in
around 5400 BCE. The city was developed once surrounding people migrated to save from flood,
water currents and sediments of Tigris and Euphrates rivers.! Other section of scholars claimed
that Jericho a walled city of 2500 people located in present day Palestine was the oldest city. The
city was developed around 6500 BCE. Other cities like Uruk of Mesopotamia had been in place
during 4100-2900 BCE. Likewise Indian cities of Mohenjo-Daro and Harappa were in place
during 2800-1900 BCE.

In order of development several Chinese, Indian, Greek and Roman cities were
developed. People lived together in township for the safety from flood, wild lives,
enemy aggression, and attraction towards fertile land. The early towns were fortified
to save people from wild lives, enemies; wind blows etc and keep the people tight to
respond jointly against any external intervention. The rulers were responsible for

1 Helen Chapin Metez- Iraq a Country Study, 2016), worldhistory.org/urbanization
2 Id
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safety and security of inhabitants inside the fort. Some Chinese monarchs even
fortified their nation to save from enemy's act of aggression. Thus the Great Wall of
China was developed and that was considered as one of the Seven Wonders of the
World.

The study of Prof Ramasamy at Bharathidasan University shows that original Poompuhar city
was established around twenty millennia ago. The city was located about 30 kilometers east of
present Kaveripoompattinam city. Poompuhar city altered its location four times due to sea level
rise and changing coastline. The earlier three were submerged into Bay of Bengal one after the
other. Hence city inhabitants were forced to migrate towards west around newly formed coastal
areas. His research indicates that ancient city of Poompuhar located at the confluence of Cauvery
River and Bay of Bengal was established by Chola dynasty of India, two millennia ago. The city
had trade links with major destinations of Asia. Unfortunately, a millennium ago the city vanished
from the maritime history of the world leaving several mysteries behind. Presently Poompuhar is
known by the name of Kaveripoompattinam city located on Cauvery river bank.?

Ancient Egyptian knew benefit and cost of urbanization and made smaller and specialized
settlements based on work divisions. However there was a threat of overuse of resources in the
cities. Babylonian emperor Hammurabi (2285-2242 BC) issued building code as a part of his
famous code entitled Code of Hammurabi with a view to ensure strength of the urban and housing
structure®.

Later the rise and fall of cities remained a common occurrence. Some cities fell in due course
because of overpopulation like Maya and early Greece. Some fell because of over use of land,
draught, depletion of water sources and deforestation like some Mesopotamian cities. Some fell
because of lack of foresight, ill planning and management, such as some known and unknown
Sumerian and Greek cities.” Some fell because of war and conflicts like Kurukchetra, Nalanda,
Taksila of then Bharatbarsha largely known by the term India. Some cities fell because of
natural causes like submerging into the sea such as ancient Indian city of Poompuhar.® Although
population living in cities in prehistoric days was indeed very low, even negligible.

Factors that led to urban living in history - The inevitability of water for human living led
people to live around river banks and coastal areas. The ancient Indian cities of Gaya, Varanasi,
Pataliputra, Sindh, the Chinese cities of Beijing, Hong Kong, Songhai and Indonesian city of
Java and Sumatra are few examples to mention

Religious faith and beliefs followed by fertile plane, valleys and basin has too historical nexus in
the advancement of town and cities. The Indian cities such as Varanasi, Ayodhya, Kurukchhetra,

3 K.S Jayaraman, Submerged Ancient Harbor May Have Been Inspiration for Neapolis, Alexandria www. nature.com. arti-
cles/nindia.2020.133.
4 The Code of Hammurabi, a collection of 282 rules, established standards for commercial interactions and set fines and pun-

ishments to meet the requirements of justice. Hammurabi's Code was carved onto a massive, finger-shaped black stone stele
(pillar) that was looted by invaders and finally rediscovered in 1901. It was the Oldest code of laws codified and promulgated
by Hammurabi the king of Babylon

5 Jashua ] Mark, 2014 - worldhistory.org/urbanization
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Hardwar, Bodh Gaya, Ayodhya etc of north India, Nepali cities of Kantipur, Janakpur etc,
Jerusalem of Palestine, Vatican in Rome, Mecca in Saudi Arabia are few to mention that help
advance the cities.

The trade and transit on the other hand played role to establish towns in various parts of the world.
Freetown of Liberia, Lhasa of Tibet-China, Suez in Egypt, Venice of Italy are few examples
to mention. Additionally number towns developed along ancient Silk Road connecting Asia to
Europe may fall to this group.

With the establishment of universities and academia the students and workforce of the universities
and academia began to settle in nearby locations. The ancient Indian cities of Nalanda,
Bikramshila, Taksila, Somapura among many others, that were in existence until 7" century,
significantly contributed to develop those towns as well. In the due course a number University
towns developed across Europe towards thirteenth century. The Universities have had significant
contribution to advance cities like Bologna of Italy, Uppsala of Sweden, Prague of Czechoslovakia,
Oxford and Cambridge of UK, Lima of Peru, St Marcos of Mexico among others. In the modern
times as well many towns are developed along with the establishment of Universities in Europe,
Americas, Asia and Africa. Universities in cities are often described as ‘anchor institutions' and
sometimes as civic universities. Universities should be considered as ‘connective anchors' that
can work with cities to bridge the local, national and international arena. Almost all universities
have in their name the city or region in which they are based. ’

Industrial Revolution- Key to Contemporary Urban Set Up

The industrial revolution towards 18th century changed the landscape of human settlement in
Europe and elsewhere. The invention of steam engine, communication devices, printing press,
means of transportation and establishment of factories and so on helped human population to
concentrate in certain areas. In search of work and opportunities rural people migrated to the
factory located areas. In the 19th century thousands of industrial workers flooded into European
cities. They lived in crowd, polluted slums with diseases and refuses. There was absence of plan
and programs for urban development.®

The attraction to live in the cities was growing. People migrated to cities were found disinterested
to return back to earlier home towns/ villages. The good taste of cities was indeed realized by
the migrant population. Studies shows until 1800 estimated three percentage of world population
lived in the cities of having more than 20000 people. In the 1960s estimated 25 percentage of
world population lived in the cities. In early 21s century half of the word population live in the
cities. The trend of migration towards cities has been rapidly increasing.’

In this context in 1777 Samuel Johnson said that ‘when a man is tired of London he is tired of
life: for there is London all the life can afford". The trend of urban population of United Kingdom

7 James Ransom, Future of Cities: Universities and Cities, https://assets.publishing.service.gov.uk/government/uploads/sys-
tem/uploads/attachment_data/file/477295/future-cities-universities.pdf

8 Jan de Vries, European Urbanization 1500-1800, Routledge London, (1984)

9 Ibid
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was gradually increasing. In 1801 only twenty percent of people were living in cities, in 1851 that
rose to forty percent and in 1901 it went up to seventy five percentage.'® The trend of urbanization
extended to the colonies and other parts of the world as well.

Messy Township and Right Abuses

Messiness denotes urban conditions and processes that do not follow institutionalized or culturally
prescribed notions of order. It suggests an alternative structure, hierarchy and actions that are
often subjugated by dominant hierarchy. The dominant hierarchy may include concept of spatial
and visual orders, social and political institutions and cultural norms. Messiness rises with regard
to the production of cities, cityscapes, and citizenship.'' Messiness is a range of urban conditions
and concept that we attempt to avoid.

Public perception indicates that urban locations are the hub of opportunities. The rural people
of developing world have both need and dream to migrate to urban locations. The aims behind
is to seize opportunities that could lead to success in life. The unplanned and messy flow of
people into cities has created undesired by-products. The effect of those by-products results into
disrespect and abuse of the right and freedoms of people. The constitutional provisions of the
right to movement and residence allow every citizen to move into and reside in any location they
desire in the country. The locations they desire may include the cities they prefer as well. It leaves
hardly any space to the state restraining its population entering into urban life.

The rapid flow of population into the cities, particularly in the developing world, have now
challenged to urban planning, management, supplies, safety, socio-cultural and economic orders
among others. The overflow of population has made some cities messy and unlivable because
of high pollution, slums, ill sanitation system, short of safe water and others. After all those ill
conditions have relation is with the right and freedoms of people.

People usually migrate to other country or cities to improve quality of life. Environment is one
of the major indicators for quality life. The clean air, clean water, good waste disposal system,
water purification system etc makes the city good and livable. But in many cities inhabitants live
in environmentally polluted, unhygienic and toxic areas. The tap water is unsafe and has bacteria,
air is bad for breathing, open air refuses exist in multiple locations and many people with open
hand collect refuses for recycling purposes. The cities have open air sewage and many people live
and conduct business aside sewage. Rivers are either dry or dirty, and converted waste dumping
locations. Some neighborhood is slum where millions of people live. Only water available to
many of them is from polluted canal. Sewage treatment plant does not exist there.

Breathing with toxic since childhood has risk to various forms of cancer. Water drinking with
bacteria and toxic substances has risk to serious illness. Those cities are believed to cut short life
of its inhabitants by threatening to their right to life and livelihood. Writers identifies few of those
cities as parts of Varanasi and Nagpur of India, Peshawar and Karachi of Pakistan, Jining and

10 Ibid
11 Jeffrey and Manish Chalana, Untangling the Asian ‘Messy' City Understanding the ‘Other’ Cities of Asia, 2016 https://www.
researchgate.net/publication/312638786_ Untangling the_Messy_Asian_City_Understanding_the_Other_Cities_of_Asia?
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Dezhou of China, Kampala of Uganda, Lagos of Nigeria, Doha of Qatar, Mexico City of Mexico
etc.!? Dirty and exceedingly polluted cities have been turning into major killer of human being,
biological/botanical species, water sources and soil quality.

Rights - Grossly Jeopardized

The human rights and environment are intertwined. Many rights cannot be enjoyed without
safe, clean and healthy environment. There is always risk for rights and freedoms relating to
environment mainly in urban areas including in megacities. The rights in peril in messy urban set
up includes the rights relating to life, dignity, decency, hygiene, housing, sanitation, atmospheric
environment, pollution, movement, religious/cultural disputes, criminality, safety/ security,
residence, labor, food , water and nutrition and so on. Much of those rights have linkage with
economic, social and cultural rights followed by some collective rights and right to development.

Rights and Freedoms at Risk

The urban development process lacking proper environmental impact assessment may give reverse
affect mainly to the rights relating to environment. A number of economic, social and cultural
rights followed by some civil, collective and right to development as well deemed affected by
such urban processes. Every unplanned and ill managed urban settlement has negative effect upon
various rights and freedoms, though, extent may be different. The dirty and excessively polluted
and messy cities have higher degree chances in abusing rights and vice versa.

The environmental rights are determined by the national law that may include the constitution, act
of parliament, judicial decisions, rules and regulations and both public and corporate policies. In
addition the international environmental and human rights treaties, declaration and so on provide
guidelines to the government to undertaking effective measures. More than one hundred UN
members have recognized the environmental rights through their constitution and law. Around
two third of the countries have recognized right to safe/clean water, safe, favorable, wholesome
of ecologically balanced environmental rights.'* Right to a healthy environment is ensured by the
constitutions of over one hundred countries. '*

The United Nations Environment Program (UNEP) has put an effort to classify them by grouping
into substantiate and procedural rights. UNEP classifies the right to life, freedom of association,
freedom from discrimination, right to healthcare, right to food and right to a decent standard of
living as substantive rights. Other substantive rights include cultural rights as access to religious
sites and collective or group right affected by environment e.g. rights of disadvantaged people,
rights of indigenous people and so on. UNEP categorizes procedural rights and fundamental
access to rights, access to information, right to participation and access to justice/remedy.

As mentioned, many urban areas are considered unfriendly to human living because of their dirt

12 https://www.immigroup.com/topics/top-10-dirtiest-cities-world/

13 https://www.unep.org/explore-topics/environmental-rights-and-governance/what-we-do/advancing-environmental-
rights/what-0?_ga=2.71192272.1528084732. 1646298353-298809938.1646298353

14 https://www.unep.org/explore-topics/environmental-rights-and-governance/what-we-do/advancing-environmental-
rights/what
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and degrading state of environment. A number of human rights and fundamental freedoms of
residents have been severely at risk in those cities. Based on February 2020 study example of few
dirtiest and environmentally unsafe cities that shows serious threats to various rights of people
appears as below.

Lagos, the largest city of Africa with around 16 million populations is one of the most polluted
cities in the world. A World Bank report estimates that illness and premature deaths due to
air/water pollution caused loss of $ 2.1 billion in 2018 representing about 2.1 percentage of Lagos
State's GDP. It caused an estimated 11200 premature deaths, the highest in West Africa. Children
under five were the most effected, accounting for 60 percent of total deaths, while adult suffered
from heart disease, lungs cancer and chronic obstructive pulmonary disease. '* The sources of
emissions are the industries, road transport and diesel generators. The study on the loss of surface
or soil pollution is yet to be made.

The inadequate waste management infrastructure and pollution from two sea ports are also
responsible to create situation. In lack of proper waste management system people resort to open
burning of waste and illegal dumping causing emissions of toxic pollutants. Nigerian ports related
statistics shows that in 2017 alone 33 million tons of cargo passed through two sea ports of Lagos
namely Apapa and Tin Can. Every day, about 5000 highly polluting diesel trucks seek access to
ports or park around for months, packing up or waiting for their loads making heavy congestion
and pollution.'

According to a WHO data of 2016, four of the worst cities for air pollution in the world are in
Nigeria. City of Onitsha was rated as the most polluted city in the world. Onitsha city recorded
30 times more than WHO's recommended levels of PM 10. The other three cities having abovel0
PM levels are Kaduna, Aba and Umuabhia all the trade centers.!’

At times the holy and historic Indian city of Varanasi was identified one among most polluted
cities. Industry and vehicle emissions were largely to blame for it. There was excessive air and
water borne pollution in the river Ganges. Much of the untreated sewage was seeping into the
Ganges. Toxic chemicals, a by-product of industrial waste was uncontrolled. At times hygiene
and sanitation were too poor where high levels of infant mortality (reportedly 70 per 1000 births)
existed. Indeed very insecure in terms of respect for human rights and freedoms as well.!®

The Pakistani city of Peshawar has created dangerously high levels of particulate matter
concentrates — a PM 2.5 level of 111 to be specific. The air is considered deadly indeed making
the right to life too insecure. There is fear that air quality will get worse before it gets better."” The
air quality in the city of Kampala is considered 20 times worse than that of Sarnia (that has best

environmental condition) due to vehicle emission. The city is observed as a toxic location which

15 Karin Kemper and Shubham Chaudhuri, Air Pollution a Silent Killer in Lagos , Sept 2020, https://blogs.worldbank.org/africa-
can/air-pollution-silent-killer-lagos

16 Ibid

17 Phoebe Parke, Dirtied by Success? Nigeria is the Home to City with Worst 10 PM Levels, June 1, 2016 , https://edition.cnn.
com/2016/05/31/africa/nigeria-cities-pollution/index.html

18 https://www.immigroup.com/topics/top-10-dirtiest-cities-world/

19 ibid
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indeed is unsuitable for healthy human living. Hygiene, sanitation and water supply are also in
serious question. Its extension toward Lake Victoria has been making the lake and surrounding
areas toxic place to breathe and live in. %

The Jining a coal mining city of China is considered most polluted in terms of particulate matter
concentration. During winter people use their coal heaters to keep warm. As a result blanket of
foggy smog that rest over the sky like a smoke filled room and seeping into the lungs. Indeed there
is greater risk to life mainly to children and people with health problem during the winter.?!

Pollution — Major among Human Killer

Most of air pollution-related deaths are from non-communicable diseases. WHO survey shows
that air pollution is the cause of over one-third deaths from stroke, lung cancer and chronic
respiratory diseases. One-quarter of deaths occur due to ischemic heart disease. WHO report
shows that in Nepal alone nearly 740 people died from acute lower respiratory infection, 1770
from chronic obstructive pulmonary disorder, 932 from lung cancer, 3,328 from ischemic heart
disease and 3,183 from stroke in 2016.?

Pollution is the largest environmental cause of disease and premature deaths in the world. A
global study published in The Lancet Medical Journal®® in 2015, death caused by pollution was
three times more than AIDS, tuberculosis and malaria combined. The Lancet Commission on
Pollution and Health blames that estimated nine million premature deaths occurred in 2015.
That number of killing is fifteen times more than all wars and other forms of violence. It
concludes that pollution “endangers the stability of the Earth's support systems and threatens
the continuing survival of human societies."** The California fires produced air pollution in
2 days as the US's entire cars do in a year.”® China's air pollution is causing its residents to
die three years earlier.

Pollution disproportionately kills the poor and the vulnerable. The Lancet Commission's finding
of 2017 shows that nearly 92% of pollution-related deaths occur in low and middle-income
countries. India had 2.5 million pollution related deaths largest in the world. China is second with
1.8 million and Pakistan third with 311,000 deaths.

The pollution related deaths in densely populated countries shows that out of all annual deaths
Bangladesh had 26.6% pollution related deaths. Such death percentage in India was 24.5%,

20 Ibid

21 Ibid

22 Basanta Pudasaini, The Air Polution an Invisible Killer, The Himilian Times, March 30, 2018, https://thehimalayantimes.
com/opinion/air-pollution-the-invisible-killer

23 More than 40 researchers from governments and universities worldwide worked on the study funded by the United Nations, the
European Union and the United States. The Lancet is a weekly peer-reviewed general medical journal.

24 Doug Stanglin, Global Pollution is the Globe's Biggest Killer and a Threat to Survival of Mnkind, Study Finds, USA Today, Oct
20,2017

25 https://www.usatoday.com/story/news/nation-now/2017/10/11/air-pollution-california-fires-equals-years-worth-traffic-
analyst-says/756602001/

26 https://www.usatoday.com/story/news/world/2017/09/18/chinas-air-pollution-causing-its-residents-die-early/677099001/
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China 19.5%?, Pakistan 21.9%, Nigeria 18.7%, Indonesia 13.5%, Russian Federation, 8.6% and
United States of America 5.7%. 2

The ten countries that has highest percentage of pollution related deaths (out of 100000 deaths)
are Somilia, 26.5%, Chad 25.6%, India 24.5%, , Niger 24.9, South Sudan 23.2% , Burundi 20.4%,
Guinea Bissau 20.1%, Central African Republic 18.9%, Afghanistan 18.7% and Lesotho 13%
respectively.

The Guardian paper of UK reported that there were nine million pollution related deaths in the
world in 2016. WHO therefore consider pollution is the biggest human killer leading to heart
disease, stroke, lung cancer and other illnesses. Outdoor air pollution, caused by vehicles and
industry, is blamed for 4.5 million deaths annually while indoor air pollution, from wood and
dung stoves, is linked to 2.9 million deaths.?

Waterpollution, mainly contaminated by sewage, is linkedto 1.8 milliondeaths from gastrointestinal
diseases and parasitic infections. Another 800,000 deaths are tied to workplace pollution, including
exposure to toxins, carcinogens and secondhand tobacco smoke, coal-related diseases and bladder
cancer in dye workers.

A recent report developed by Center for Science and Environment, Indian Council of Medical
Research and Health Effects Institute indicates that outdoor air pollution is the fifth largest killer
in India. The top four largest killers are the blood pressure, indoor air pollution, tobacco smoking
and poor nutrition. Premature deaths caused by particulate air pollution have increased by six
times since 2000. In 2010, about 620,000 premature deaths happened from air pollution-related
diseases. CSE's national air quality analysis shows half of urban Indian population breathes air
with particulate levels that exceed the permissible limit. One third of urban Indians live in critically
polluted areas. Air pollution is the seventh leading cause behind the loss of about 18 million healthy
years of life due to illness. The respiratory and cardiovascular diseases and air pollution-induced
premature deaths are common. These diseases include stroke to 25.48 %, chronic obstructive
pulmonary disease (17.32%), Ischemic heart disease (48.6%), lower respiratory infections (6.4%)
and trachea, bronchus and lung cancer (2.02%).** Air pollution deaths in Southeast Asia may
double by 2050, the report indicates.

The air pollution related deaths have increased by 300 percentages globally. The Global
Burden Disease (GBD) report has ranked air pollution as one of the top 10 killers in the
world, and the sixth most dangerous killer in South Asia. Air pollution related diseases cause
3.2 million deaths worldwide every year. This has increased by 800,000 from GDB estimation
of 2000. This shows a huge 300 per cent increase and about 74 million healthy life years are
lost annually.

27 Supra, 24
28 Supra, 26
29 Supra 25
30 https://www.cseindia.org/air-pollution-is-now-the-fifth-largest-killer-in-india-says-newly-released-findings-of-global-
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In fact, particulate air pollution is now just three places behind indoor air pollution, which is
the second highest killer in India. Close to half the cities are reeling under severe particulate
pollution while newer pollutants like nitrogen oxides, ozone and air toxics are worsening the
public health challenge. Half of the urban population breathes air laced with particulate pollution
that has exceeded the standards. Estimated one third of the population is exposed to critical levels
of particulate pollution. Smaller and more obscure cities are amongst the most polluted.

The PM 10 monitoring network has doubled between 2005 and 2010 from 96 to 180 cities. During
this period the cities with low level of pollution have fallen from 10 to 2, while the number of
critically polluted cities has increased from 49 to 89. In 2005 about 75% of the cities exceeded the
standard. In 2010, 78% of the cities exceeded the standard. NO2 monitoring has expanded from 100
cities in 2005 to 177 in 2010. In 2005 only one city had exceeded the standard for NO2; in 2010, 19
cities have exceeded the standard. The tightening of the national ambient air quality standards has
also changed the air quality profile of the cities. However some mega cities that have initiated some
pollution control action in recent years have witnessed some decrease in the levels.

The hazards of waste dump including bio-chemical and toxic substances in the sea/lakes mainly
by the powerful states appear immeasurable. The effect and impact of wastage dumped into the
seas, lakes and large rivers through ships, vessels and cruise need to be correctly explored. The
death and extinction of ground animals, water animals, organisms followed by deterioration of soil
and earth surface quality is another part of study. The effect and loss of earth warming including
melting poles/glaciers, desertification, drying drinking water sources appears inestimable. Those
all perils are also responsible to invite present state of chaos.

Costly Life for Idle Residents

Urban life is obviously more costly in economic, social and even in cultural terms. It is much
costly to the persons who are unable work and earn because of ageing, disability, acute health
problems, lacking skills, joblessness etc. There is an increasing trend to migrate those people to
urban centers to live with working family members, taking care and to seek job opportunities
and skills. The lack of adequate earning forbids them the right to enjoy a descent and adequate
standard of living in the cities. Additionally they would have short of adequate health care,
recreation, socio-cultural relations and enjoying happy life mainly due to financial, social and
cultural constraints.

The ageing rural people migrated to urban areas has serious psychic and other problems. The
problems may include nostalgia, loneliness, expensive accommodation, market price, sanitary
services, accustoming with new habits, food, cloth and cultural adjustment as well. A number
of ageing people find them confined in rooms and realize the situation of denial for free access
of movement, physical work around premises and socio-cultural connections. Consequently, a
number of them have nostalgic and psychic problem of depression among others.

Especially ageing and persons with acute health problems require regular and affordable medicine/
treatment which indeed are costly in urban areas. That is a big burden to family members with
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limited income. On the other hand pollution and unfriendly ecosystem of cities makes them
vulnerable. Hence the situation invites them to spend undignified life. Consequently a number of
them choose to return earlier rural lifestyles. Some does and some cannot, as they require physical
or life support system available in the cities.

Denial to Natural Attachment

The contribution of rural areas is immense for the development of cities. Most of the 19" and 20"
century cities were developed with the migration of rural people, migration of people from one to
other towns, migration to fertile land mass and road sides. The trends revert from earlier concept
of developing towns around the river banks and coastal areas. As the technology, transportation,
water supply, waste management system etc advanced towns did not need to locate in the vicinities
of the seas, river and other water sources.

Over the generations, however the rural mass that settled into the cities and towns bore nostalgia of
natural attachments as well, such as flora and fauna, rivers, farming, forest/ vegetation, domestic
livestock, social, cultural, religious and to some extent economic or earning practices. Indeed the
rural immigrants had to give up those natural attachments enjoyed over the years and decades.
The situation invited mental shock, discomfort, anxieties and so on among the migrated people.

In the 1980s the Government of Singapore adopted a policy to provide urban accommodation
to the rural people with a view to commercialize and urbanize rural landmass. Many people of
Chinese, Indian and Malay origin were shifted to multistoried housing allocating flats to many
families. A number of those people used staircase instead of elevator for long as they feared to
use the new machine/ elevator. They used kerosene lamp instead of affixed electric bulbs for long
period. A number of them carried out their old business such as selling cigarettes, sweets, sundry
etc from the front room of the ground floor. Some of them come with their own livestock such as
pig and chicken and reared aside living room of the flat. Children used to collect ground worm
to feed the chicken. At times pigs were seen from the road, croaking out of veranda and window
even on the 9" floor of the house. Many people were suffered with cultural shock and problems.

The writer rightly says “success brought new problems" 3!

China introduced similar policy. Several millions of people migrated from rural to urban areas.
The rural people entering into cities had to face various problems. Firstly, rural skills as small
farming, rearing livestock, rural craftsmanship, labor bartering, fishing, horticulture, animal's
transport system, human carriage and so on were hardly useful in the city life. And therefore
rural migrants had to develop different skills for the job. Secondly, the adult and ageing
population realized nostalgia, loneliness, unfavorable accommodation, not accustoming with
new habits, food, cloth and cultural adjustment as well.>> A number of ageing people found
themselves confined in rooms realizing denial of free access to movement, physical work in
the premises and socio-cultural connections. A study shows that millions of Chinese rural
people did not go back to work in urban areas after Covid-19 pandemic. In view of Dan

31 Lee Kuan Yew, From Third to First World, Harper and Collins Publisher, 2011 p 98-99
32 Yanfan Zang and Rui Xu, An Exploration of the Relationships between Nostalgia, Involvement, and Behavioral Intention in
Diaspora Tourism, file:///C:/Users/Antic/Downloads/sustainability-13-12273-v3%20(1).pdf
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Wang Shanghai based chief economist the reverse migration will pick up pace in coming
years, partly because the workers cannot afford city housing and do not have access to city
healthcare among others.*

Comfort is There but Happiness Abandoned

Urban life is relatively comfortable. The access to services such as food items, transportation,
education, healthcare, communication, water supply, sewage, civility, social networking etc have
made the cities center of attraction, despite being costly. The city life is haste and it has invited
hazards as well. The degradation of environment, hasty life, busy at work, over dependency upon
state services has made the life unfavorable to many people.

As mentioned above large number of adult, ageing and other who entered into city life in the support
of state and relatives has many grievances. The costly life, nostalgia/homesickness, inconvenient
accommodation and personal lifestyle, shrinking movement, eroding physical connections and
declined socio-cultural relations among others finds the urban life unfavorable. Indeed ‘comfort
obtained but happiness abandoned'to those people. Happiness is a globally recognized indicator
of human development. Therefore, this part should also be taken into account particularly in the
state supported migration initiatives. Choice of enjoying happy life rest in the people and it is also
a human rights issue.

Conclusion

In the contemporary societies impact of urbanization on human rights has been rapidly increasing.
Studies are carried out in line with environment pollution and its impact on human rights.
Urbanization is indeed the major component of development. But the fact that parts of some
mega cities are converting into gas chamber producing slow poison that gradually exterminate
mainly poor and powerless people. The time is not away that cities we make may prove curse or
hell than blessing. That may cause unbelievable loss for entire humanity.

The cities, historic symbol of ideal human living are turning into compression of toxic fumes. The
open sewage and broken drain pipes does not produce only toxic gases and bacterial substances, at
times commuter meet deadly accidents, flood push children into them and take life of innocent, among
others. As discussed above, cities built and fell during long history of human civilization. Many cities
fell with numerous causes and the other could be toxic gases beyond human living in the cities.

The challenge is enormous. The Zero emission programs have limited effect in the mega cities
of developing world. Despite, political and policy consciousness has been increased. Hundreds
of countries have developed the law and policies to this end, under international framework
guidelines. This is a positive step and that may work in due course of time, if willfully enforced.
But the issue is urgent, no time to long wait. That is not only for various human rights including
right to life of people but for the collective defense of entire humanity.

March 14, 2022

33 Evelyn Cheng, Reverse Migration is Picking up In China as the Workers Give Up the Big Cities, https://www.cnbc.
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Criminalization of Torture in Nepal:
A Critical appraisal

Karna Bahadur Thapa*

Abstract

Torture is an act inflicting physical or mental pain or suffering for the purpose of obtaining
information, punishment, intimidation, discrimination with the involvement of public official.

Torture absolutely is prohibited in international law and such prohibition applies even in the
time of national emergency. This article explores various international instruments against
torture and even surveys the provision of torture in national laws. National laws prohibits
torture. Right against torture is a fundamental right provisioned in the constitution. Despite
the constitutional and legal guarantee for prohibition, torture is massively practiced in Nepal.

This article presents various judicial cases against torture and exposes torture as human rights
violation. No justice could be ensured without fair and impartial criminal investigation. Nepal
as the party to major human rights instruments, is compelled to prosecute the responsible.

If torture pervasively exists and responsible are not prosecuted, Nepal as a state party to
the convention not only be defamed in international forum for not fulfilling obligation in
accordance with the treaties acceded, but the perpetrators certainly will face international
adjudication process. Thus, state should enact measures for the effective implementation of
the convention on the one hand and responsible must be brought to the justice on the other.

Keywords : Torture, International instruments, Fundamental right, Abjudication, National
laws

Prologue:

Universal Declaration of Human Right (UDHR) 1948 envisions the torture free world and
provides that "no one would be subjected to torture or to cruel, inhuman, or degrading treatment
or punishment".! Prohibition on torture originated in UDHR was followed by other international
human right treaties later aimed at meeting the objective to make the torture free world. Specifically,
International Covenant on Civil and Political Rights (ICCPR) ensures that no one is subjected
to torture or to cruel, inhuman or degrading treatment of punishment.? ICCPR further guarantees
that no one shall be subjected to medical, and scientific experiments without his/her free consent.
Social scientists claim that the torture is a social construction and not a pre-social, biological

1 *Associate Professor of International Human Rights and Humanitarian Law, Tribhuvan University Faculty of
Law, Nepal Law Campus, Kathmandu. Universal Declaration of Human Rights 1948, Article 5.
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or behavioral one and is emerged as a practice seems closely connected to the emergence of
politically centralized state.® It has been practiced since the beginning of state system and used
against those who opposed the state policy. In ancient Greek, torture was used against slaves
because the testimony was not considered reliable unless they were not tortured. However, torture
was prohibited against citizens in ancient Greek.* Greek system of prohibiting torture against
citizens extended to Roman era and most of the European nations were influenced by Roman law.
With the collapse of Roman Empire, Churches in Europe succeeded in abolishing torture from
Europe. But in thirteenth century torture resurfaced as a means of extracting confession from
suspected person during the inquisition. Various torture methods were used during this horrible
period of history, and the magistrates were to observe techniques, methods, and instruments used
for torture. Subsequently, European societies influenced by the Roman law treated torture as
natural part of the questioning and a useful means of securing information.> But in common law,
torture was prohibited but applied in only one case where suspect refused to offer a plea of guilt
or innocence.®

Although prohibited, an exceptional procedure allowed the king to issue 'torture warrant' through
the Star Chamber in English law. Guy Fawkes who was arrested on 4 November 1605 for the
charge of preparing to blow up of parliament was a first individual subjected to such procedure.’
He was brutally tortured to extract the name of his fellow conspirator. This form of investigation
was considered abuse of power by the king and abolished by the law along with Star Chamber
in 1640.% Although suspected, witches were still subjected to various form of torture.” Torture
similarly became a capital offence in France after 1789 revolution. Russia and Germen abolished
torture in early nineteenth century.

Torture, though claimed to be abolished legally and judicially in Europe it dramatically resurfaced
in twentieth century and used as a political practice more widely. Mussolini's fascist regime in
Italy instigated torture as a state policy. Same practice was followed by Franco's Spain and Hitler's
Germany. Torture was routinely used to silence the opponents by the dictators in Africa and Latin
America. Despite passing of various conventions, torture revived as a political tool,' still in
practices worldwide. Torture particularly is used against political rivalries particularly, fighting
against establishment. Such political rivalries upon arrest, undoubtly are tortured and ill-treated
either for extracting strategic information or weakening the movement.

Torture is full of complexities and contradictions. Governments often attempt to justify torture
in national security issues and sedition or treason cases. An Israeli psychiatrist and human right
activist Ruchana Matron say "the declared purpose of the torture is to force the enemy, the

Darren J O'Byrne, Human Rights; an Introduction, Pearson 2008, p 168.
Ibid.
Ibid p 169.
Ibid.
Andrew Clapham, Human Rights: A very short Introduction, Oxford, 2007, p 82.
Ibid.
Supra note 3 p 169
0  Ibid.
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outsider, to talk and reveal secret". Such revelation is supposed to anticipate the killing of insiders,
members of the group. Because of this reason, torture uncritically accepted and provided validity
and justification.!" But civil society in general and human rights activists condemn torture as
barbaric, evil, and outdated. Even the Vienna Declaration of Programme of Action observes act of
torture as "one of the most atrocious violations against human dignity, destroying the dignity and
impairs the capability of the victim to continue their lives and their dignity.'

Definition of torture.

Torture has been observed as a barbaric act inflicted against an individual. Scholars had and even
have different opinions about the torture in terms of its purpose, use and justification. Jonathan
Power says "torture has been prevalent and evolved side by side with civilization and has been
used as the symbol of power." Inflicting pain is an ancient practice and has continuously been
used all over the world. An important purpose of torture is to extract confession and essential
proof at trial. The primary factor in the torture is inflicting pain against the person tortured. But
Lindsey William is of the different opinion that the torture consists of two misconceptions. first
the primary purpose is to inflict pain; second the purpose of the pain is to elicit information. But
pain is used to different end being the destruction of the individual as a person. Any information
elicited is usually no more than a side benefit: often the victim has no information to give.'* When
torture is inflicted as the tool of power it has less to do with pain than absolute humiliation and
domination.!® Jean-Paul-Sartre also is of similar opinion that "the purpose of the torture is not
only to make a person talk but make him betray others. The victim must turn himself by his
screams and by his submission into a lower animal, in the eyes of all and in his own eyes. His
betrayal must destroy him and take away his human dignity, consequently he is made sub-human.'®
Thus, Torture is not only an act but a process to attack against individual dignity and worth of
human person. It is a denial of inherent right and dignity of human person, an international crime
subjected to universal jurisdiction.

As the torture is taken as the severe attack against human dignity, sufficient attempts have been
made to prohibit it. Such Prohibition has been imposed in 1948 by Universal Declaration of
Human Rights"” and International Covenant on Civil and Political Rights 1966."® These two
seminal human rights instruments have imposed prohibition on torture with no specific definition.
However, attempts have been made to define torture. Under customary international law torture is
defined as "intentional infliction of severe physical or mental pain or suffering upon the victim by

11 Ibid, p 166.

12 Vienna Declaration of Programme of Action 1993, para. 55.

13 Supranote 3. p. 164.

14 Ibidp, 165.

15 Ibid.

16  Ibid.

17  UDHR provides that "No one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment" in its Article 5.

18  "No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In particular, no
one shall be subjected to without his free consent to medical or scientific experiment."
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an official or someone acting at the instigations of, or acquiescence of, an official or person acting
in an official capacity, for the purpose of obtaining information or confession from the victim or
a third person, punishing the victim or third person, intimidating or coercing the victim or third
person, or for any reason based on discrimination of any kind." The Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment 1984 (CAT) adopted similar
approach as to customary international law. The Convention defines torture as "any act by which
severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such
purposes as obtaining from him or a third person information or a confession, punishing him for
an act he or a third person has committed or is suspected of having committed, or intimidating
or coercing him or a third person, or for any reason based on discrimination of any kind, when
such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of
a public official or other person acting in an official capacity."*® Another international treaty the
Rome Statute of International Criminal Court (ICC Statute) also defines torture as the "intentional
infliction of severe pain or suffering, whether physical or mental, upon a person in the custody
or under the control of the accused; except that torture shall not include pain or suffering arising
only from, inherent in or incidental to, lawful sanction.?! ICC Statute specifically applicable to
international crime mainly occurring during armed conflict of international and non-international
in nature. Under Rome Statute, torture, inhuman treatment, including biological experiment is
regarded as crime against humanity?? or war crimes.?

In terms of the definition of torture, Inter-American Convention to Prevent and Punish Torture
1985 is of much importance. The convention extensively defines torture as "an act intentionally
performed whereby physical or mental pain or suffering inflicted on a person for purposes of
criminal investigation, as a means of intimidation, as personal punishment, as a preventive
measure, as a penalty, or for any other purpose." Torture is also understood to be the use of
methods upon a person intended to destroy the personality of the victim or to diminish his physical
or mental capacities, even if they do not cause physical pain or mental anguish.?

Thus, torture is such an act inflicting physical or mental pain or suffering for the purpose of

obtaining information, punishment, intimidation, discrimination with the involvement of public

official. The Convention Against Torture in its Article 1, does not pronounce about cruel, inhuman,

or degrading treatment or punishment. However, Article 16 of the convention requires States

parties to prevent “other acts of cruel, inhuman, or degrading treatment or punishment.”® The

provisions contained in Article 1 and Article 16 constitute that torture is an aggravated form of

19  Kriangsak Kittichaisaree, International Criminal Law, Oxford, 2001, p. 110-111.

20  Convention Against Torture, and Other Cruel, Inhuman or Degrading Treatment or Punishment 1984, Article 1.

21  Rome Statute of International Criminal Court 1998 Article 7(2)(e)

22 Ibid, Article 7 (1) (f).

23 Ibid, Article 8(2) (a) (ii)

24 Inter-American Convention to Prevent and Punish Torture 1985, Article 2.

25  Article 16 provides that each state parties undertake to prevent in any territory under its jurisdiction other acts
of cruel, inhuman or degrading treatment or punishment which do not amount to torture as defined in Article 1,

when such acts are committed by or by or at investigation of or with the consent or acquiescence of public official
or other person acting in an official capacity.
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cruel, inhuman, or degrading treatment or punishment.?® According to Article 1 of the Convention,
pain and suffering must intentionally be inflicted to the victim to qualify as torture. The definition
envisions some important aspects Such as: (a) torture has an objective, (b) it produces a certain
result, (c) it is of certain categories, and (d) state officials are involved in it. Thus, any act to be
torture must qualify following elements.

e infliction of severe physical or mental pain upon person
e infliction of severe pain is intentional,

e severe physical or mental pain is inflicted to obtaining information or confession form
him or any third person,

e such pain or suffering is inflicted by or at instigation of or with the consent of or with the
consent or acquiescence of a public official or other person acting in an official capacity.

Categories and methods of torture:

Torture is often claimed to be violent; a process begins with the arrest and occurs at night.?” Article
1 of the Convention clearly states that the torture is inflicted against the person either physically
or mentally. So far as the methods are concerned, twentieth century witnessed the sophisticated
methods of torture. Any instrument of torture is so designed that extreme physical pain may be
inflicted and creates the sense of dehumanization and demoralization. Such dehumanization and
demoralization create the fear and anxieties in mind and ultimately resulted in mental torture. As
one of the fundamental elements in torture is pain or suffering, certainly any method used to for
torture inflict severe pain or suffering. A very simple household appliance can be used as a savage
tool of violence.

Torture is categorized as physical and mental. Separate methods may be used to inflict physical or
mental torture. Various methods such as electric shock to sensitive part of the body, suspension of
victim by an arm or a leg for hours, the immersion of victim’s head into the water until the point of
suffocation, burning of the victim’s skin by cigarettes, and red-hot iron rods, beating aimed at the
specific part of the body (beating under the feet until the soles are badly damaged), sexual abuse
against women (men also harmed sometimes in their ability to function as the men), extremely
poor sanitary condition in detention, depriving from visit toilets, keeping the victim alive with
filthy food and drinking water, limited freedom of movement, and packing of prisoners in small
cell that they are forced to sleep in turns are in practice.?® Physical torture is complemented by
the psychological torture and more severe methods are used for mental torture, such as, sleep
deprivation, blind folding and isolation invoking the deep sensation of fear and helplessness, total
isolation for years, coercing victim to say or to do things which violate their ideology or religious
conviction with the purpose of destroying fundamental part of victim’s identity related to their

26  Hemide Sadiqova, Defining threshold between torture and inhuman or degrading treatment, Baku University
Law Review, 20015, Vol.1.

27  Supranote 3,p 171.

28  1Ibid, p. 172
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self-respect and self-esteem, Political and ethical values are attacked by the techniques such as
forcing to sing a song or chant slogan which the victim is against, mock execution, replacement
of name by numbers, removing of personal belongings including glasses and life-saving drugs,
Providing ill-fitting uniforms etc.?

New methods of torture have been invented. Following 9/11incident, Central Intelligence Agency
(CIA) used "coercive interrogation" to the Al Qaida suspects at Guantanamo Bay in the name of
"enhanced" interrogation programme. Such method include: grabbing and shaking prisoners,
slapping prisoners to cause pain and fear, forcing prisoners to stand for upwards of 40 hours,
exposing prisoners to extremely cold temperatures for prolonged period and dousing them in
cold water, waterboarding prisoners by binding them to a board, wrapping their faces in plastic
and pouring water over them, or strapping them down, putting a washcloth over their faces and
pouring water into their noses, confining prisoners in coffin-style boxes, keeping prisoners in
darkness without access to light, and blaring continuous loud music at prisoners.*°

Prohibition of torture in international Human Rights Law:

Torture absolutely is prohibited in international law and such prohibition applies even in the time
of national emergency.®' Torture in no case and no ground, legally or morally could be justified.*
Prohibition on torture amounts to jus cogens™ and states must bear international responsibility
if such a crime is committed within their territory. Various international human rights treaties at
international or regional level* prohibit torture. Under certain conditions specifically in time of
armed conflict international and non-international in nature, torture if perpetrated, may constitute
awar crime. [t may also be a discrete crime under customary international law, whether committed
in time of peace or in time of war.* Torture if inflicted in time of war, may be prosecuted at national
or international level both. Therefore, International human rights instruments require all the state
parties to adopt appropriate legislative, administrative, and judicial measures® to criminalize the
torture under their domestic criminal jurisdiction.’” Various International instruments prohibiting
torture could be summarized as follows.

Universal Declaration of Human Rights 1948.

The Universal Declaration of Human Rights (UDHR) a normative instrument was adopted
to remedy the failure of the UN members to agree on the incorporation of the catalogue of

29  Ibid,

30  Human Right First, Tortured Justice, New York, 2008, available at https://www.corteidh.or.cr/tablas/r25625.pdf.

31  International Covenant of Civil and Political Right 1967, Article 4, Robert Cryer et al. An Introduction to
International Criminal Law and Procedure, Cambridge, first South Asian Edition 2011, p 352.

32 Leah Levin, Human Rights: Questions and Answers, UNESCO 1998, p 96.

33 Preemptory norms of international law.

34 European Convention of Human Rights and Fundamental Freedom, 1950 Article 3, American Convention on
Human Rights 1969, Article 5(2), African Charter of Human and People's Rights 1981 Article 5.

35  Antonio Cassese, International Criminal Law, 2nd ed, Oxford 2008, p 149.

36  Supra note 20, Article 2.

37  1Ibid, Article 4.
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protectable human rights within the Charter itself. Unanimously adopted Declaration although a
non-binding one, is considered as normative standard of human rights based on various grounds.
First, Declaration although non-binding, is taken by the UN itself and states as normative
framework in the subsequent development of human rights, Second, the Declaration is considered
as an authoritative interpretation of the Charter by the General Assembly. Third, the Declaration
now posited as a part of the general principle of law recognized by the civilized nations.*® The
Declaration serves as a contemporaneous interpretation of the obligations of U.N. member. States
have to "take joint and separate action, to promote universal respect for, and observance of, human
rights.** The Declaration was adopted to give effect to the obligation contained in Article 55 and
56 of the Charter,* and to achieve international cooperation in solving international problems of
economic, social, cultural, or humanitarian character, and in promoting and encouraging respect
for human rights and for fundamental freedoms for all without any distinction.*’ UDHR further
expresses fundamental provisions contained in Charter which have become the cornerstone of the
human rights in the twin covenants adopted later in 1966.%

UDHR has set out the normative standard as "No one should be subjected to torture, or to cruel,
inhuman, or degrading treatment or treatment."* The provision of the declaration provides the
basis for recognizing torture as an international crime. The Declaration is binding to all member
states to achieve this objective.**

Geneva Conventions of 1949.

The Geneva Conventions* adopted in 1949 are vital for the protection of victim of armed conflict
both at international and non-international level. The Geneva Conventions applicable in non-
international armed conflict, impose prohibition on violence to life and person, in particular
murder of all kinds, mutilation , torture and cruel treatment.*® Torture or inhuman treatment,
including biological experiments, willfully causing great suffering or serious injury to the body
and health, and willful killing is prohibited under Geneva Convention.’ The Third Geneva
Convention relating to the protection of prisoners of war (POW) clearly provides that, "No
physical or mental torture, nor any other form of coercion, may be inflicted on POWs to obtain

38  Scott Davidson, Human Rights, Open University Press, 1997, p 65.

39  Charter of the United Nations, Article 56.

40  Preamble of the Universal Declaration of Human Rights 1948, para. 5 &6.

41  Ibid, Article 1 (3).

42 Supra note 31, and International Covenant of Economic, Social, and Cultural Rights 1966.

43 Universal Declaration of Human Rights 1948, Article 5.

44 Ibid, Preamble para 6.

45  Geneva Convention for the Amelioration of the Condition of Wounded and Sick in Armed Forces in the Field,
of August 12, 1949, Geneva Convention for the Amelioration of the Condition of Wounded and Sick and
Shipwrecked Members of Armed Forces at the Sea, of August 12, 1949, Geneva Convention Relative to the
Treatment of the Prisoners of War, of August 12, 1949, Geneva Convention Relative to the Protection of Civilian
Persons in Time of War, of August 12, 1949.

46  Geneva Convention I, I, III, and IV, Article 3.

47  Geneva Convention I, Article 50, Geneva Convention II, Article 51, Geneva Convention III, Article 130, and
Geneva Convention IV, Article 147.
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any kind of information from them. Upon refusing to answer POWs may not be threatened,
insulted, or exposed to unpleasant or disadvantageous treatment of any kind.*® Similarly, Fourth
Geneva Convention relating the protection of civilian persons, prohibits exercise of physical or
moral coercion or sufferings against protected persons, for obtaining information from them or
any third parties.* Such prohibition applies not only to murder, torture, corporal punishment,
mutilation, or scientific experiments not necessitated by the medical treatment of a protected
person, but also to any other measures of brutality applied to civilian or military agents.’® The
prohibition against torture and ill-treatment further expanded to cover all persons, regardless of
their status in international armed conflicts under Article 75 of Additional Protocol I to the Geneva
Conventions. Additional Protocol I prohibits torture of all kinds whether physical or mental, at
any time and in any place whatsoever, whether committed by the civilian or by military agents.”!
Besides, other acts such as murder, corporal punishment, and mutilation are also prohibited acts
during international armed conflict.”> Similar approach has been adopted in non-International
armed Conflict too.>

International Covenant on Civil and Political Rights, 1966.

The spirit of the UDHR is further expressed in International Covenant on Civil and Political
Rights (ICCPR) as a binding document to the state parties. The Covenant precisely repeated
the provision of Article 5 of the UDHR and added further prohibition on medical and scientific
experiment which was witnessed in Nazi Germany. The Covenant provides that, "No one shall
be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In particular,
no one shall be subjected without his free consent to medical or scientific experimentation."**
Under the Covenant, some of the rights may be derogated in time of public emergency when it
is considered the life of the nations is threatened, however, the torture, inhuman or degrading
treatment in no case be derogated.>

Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment 1984.

Despite prohibiting torture in UDHR and ICCPR, Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (CAT) was adopted by the United Nations in
1984. The CAT being a thematic document, imposes specific obligations on states to prevent and
enforce prohibition against torture and cruel, inhuman, or degrading treatment. CAT is widely
accepted by the state parties in their domestic law. The convention lays down obligation for states
to undertake effective legislative, administrative, and judicial measures to prevent torture within

48 Geneva Convention III, Article 17.

49  TIbid, Article 31.

50  Ibid, Article 32.

51 Additional Protocol I to the Geneva Convention of 1949, Article 75 (2).

52 Ibid.

53 Additional Protocol II to Geneva Conventions of 1949, Article 4(2).
54 Supra note 31, Article 7.

55 Ibid, Article 4.
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their jurisdiction.’ Torture in no circumstances such as war or a threat of war, internal political
instability, or any other public emergency or any order by superior officer or public authority can
be justified.’” State parties are in obligation even not to return a person to another state where there
are substantial grounds of believing that the person may be tortured.*® Article 4 to the convention
requires that all state parties ensure that the acts of torture or attempt to commit torture are offenses
under its criminal law and be punishable. State parties require to establish jurisdiction over the
offence of torture when the offences are committed within its jurisdiction or on board a ship or
aircraft registered in that state, or when an alleged offender is the national of that state, or when
the victim is a notional of that state if that state considers it appropriate.’® Besides, state parties if
any extradition treaty exists between them, must include torture as a extraditable offence.®

Ratified by 171" the Convention Against Torture is monitored by a Committee Against Torture,
involving 10 independent experts.®> The Committee considers reports on the measures taken by
states parties to implement the convention and considers communications from or on behalf of
individuals who claim to be victims of a violation of the Convention. Superior order even cannot
be invoked as a justification of torture.®® Each state party to the Convention has to ensure that
all acts of torture are criminalized and punishable under its criminal law.** State parties to the
Convention have to take measures to establish the jurisdiction®® over the offences of torture if;

a) such offences are committed in the territory under its jurisdiction or on board a ship or
aircraft registered in that state,

b) alleged offender is the national of that state,
¢) victim is the national of that state and if that state considers it appropriate.

Further, state parties are obliged not to accept any statement extracted from torture. States must
ensure that any statement which is established to have been made because of torture, shall not
be invoked as evidence in any proceedings.®® A person when is in detention or custody is often
subjected to torture. So, another international instrument provides that 'No person under any form
of detention or imprisonment shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment, and No circumstance could be invoked as a justification for torture or
other cruel, inhuman or degrading treatment or punishment.*’

56 Supra note 20, Article 2(1)

57  TIbid, Article 2(2).

58  Ibid, Article 3

59 Ibid, Article 5

60  Ibid, Article 5

61 https://indicators.ohchr.org/ accessed on 1/30/2021.

62 Supra note 20, Article 17.

63 ibid, Article 2(3).

64 Ibid, Article 4.

65  Ibid, Article 5(1).

66  Ibid, Article 15.

67  Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, 1988,
principle 6.
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Rome Statute of the International Criminal Court (ICC) 1998.

Millions of children, women and men have been the victim of unimaginable atrocities
occurring during international and non-international armed conflict both. Some responsible
have been punished for the atrocities they committed in the course of time, but many remained
unpunished although an established principle in international law is that the perpetrator of such
atrocities must not go unpunished. International community desires to ensure that serious crimes
should not go unpunished. If there is less possibility of punishing criminals lacking jurisdiction
and other technical rules of criminal law, international law applies the maxim "aut punire, aut
dedere" or offenders must be punished by the state of refuge or surrendered to the state which can
and will punish him.®® If states make cooperation either in prosecuting or in extraditing, alleged
criminals of a serious crime, offenders shall have no chance to escape from the punishment.
But in many cases, due to their influence on the government or political mechanism, people
committing atrocities usually escape of the punishment.

States are primarily responsible to prosecute and punish the responsible under national criminal
law. Upon failure of the state to prosecute or to punish the offenders, any international mechanism
may be attracted in this regard. Otherwise, international mechanism such as treaty committees®
shall recommend to the member state to take appropriate action against the violator. International
Criminal Court which complements to national criminal jurisdiction, is a permanent institution
and has the power to exercise its jurisdiction over persons for the most serious crimes of
international concern” such as Crime of Genocide, Crime against humanity, War crimes, and
Crime of Aggression.”! ICC Statute proscribes torture as crime against humanity’ and incase of
grave breach of Geneva Conventions, may be considered as war Crimes.”

Torture prohibition in Regional Instruments:

Not only universally applicable human rights instruments, but regional human rights instruments

are firmly dedicated in abolishing torture. The first among all regional human rights instrument,

European Convention on Human Rights and Fundamental Freedoms 1950, requires all state parties

secure to everyone the rights and freedoms defined in the Convention.” The Convention along with

other rights, imposes prohibition on torture, or inhuman or degrading treatment or punishment.”

Similarly, American Declaration of Rights and Duties of Man 1948 provides no specific provision

on the prohibition of torture, however ensures the right to protection of law against abusive attack

on his honour, reputation and his private and family life.”* The provisions concern not only with

68 I.A. Shearer, Starke's International Law, Eleventh edition, Oxford University Press, 2015, p.317.

69 Covenant on Civil and Political Rights 1966 Article 18, Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment 1984, Article 17.

70 Rome Statute of International Criminal Court, Article 1.

71 Ibid, Article 5.

72 Ibid Article 7 (1) ().

73 Ibid Article 8 (2) (a) (ii).

74  European Convention on Human Rights and Fundamental Freedoms 1950, Article 1.

75 Ibid, Article 3.
76 American Declaration of Rights and Duties of Man 1948, Article V.
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physical torture directly, but it concerns with inhuman and degrading treatment too. American
states have adopted American Convention on Human Rights popularly known as 'Pact of San
Jose' in 1969. The convention ensures the right to human treatment’” and provides that every
person has the right to have his physical, mental, and moral integrity respected.” The convention
clearly imposes prohibition on torture stating that no one shall be subjected to torture or to cruel,
inhuman, or degrading punishment or treatment.”

Inter-American Convention Preventing and Punishing torture is another step taken in 1985 by
American states. The convention separately adopted by American states covers all aspects of
torture prohibition. The convention provides that torture occurs when a public servant or employ
orders, instigates, or induces to use of torture, or directly commits or fails to prevent it. Torture
can also be inflicted by any other person at the instigation of a public employee. The public
official himself if involved in inflicting torture, or any other person who at the order or instigation
of public official involved in the torture may be guilty.** In no case of superior order, or any
circumstances such as state of war, or threat of war or state of siege, or state of emergency, domestic
disturbances or strife, domestic political instability, suspension of constitutional guarantees, and
public emergency or disaster, torture may be justified.’!

Another important and most comprehensive regional human right treaty is the African Charter of
Human and People's Rights ("Banjul Charter") 1981. The Charter guarantees to inviolability of
human person and ensures that every human being is entitled to respect for his life and integrity of
his person. The Charter further prohibits arbitrary deprivation of the right.*? The right to respect of
the dignity inherent in a human being and to the recognition of his legal status is also guaranteed
by the Charter. Banjul Charter further provides that all forms of exploitation and degradation
of man particularly slavery, slave trade, torture, cruel, inhuman, or degrading treatment and
punishment is prohibited.*

Torture Practices in Nepal:

All over the Nepalese political history since Rana regime to present democratic era, torture has
been the common practice in criminal investigation and political arena. Torture at maximum level
is often used in political cases specifically people opposing to the political system in Nepal and
so happened during Panchayat regime and even in so called democratic era. Torture specifically
has commonly been used against anti-establishment political activists. During anti Panchayat
movement, many of the opposition political activists were arrested, tortured, and in many cases
disappeared. Torture had been the general trend during Panchayat era to get information about anti
panchayat political activities from detainees. Investigating officers if got failed to get intended

77  American Convention on Human Rights 1969, Article 5.

78  TIbid, Article 5(1).

79  Ibid, Article 5(2).

80 Inter-American Convention to Prevent and Punish Torture 1985, Article 3.
81 Ibid, Article 5.

82  African Charter of Human and People's Rights 1981, Article 4.

83  Ibid, Article 5.
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information, the detainees were killed and disappeared.® Inflicting torture against political
opponents continued even after the restoration of Democracy in 1990. During 1992 local election
some of the anti-congress political activists were arrested, tortured, and finally disappeared. The
government neither made the status of such detained public, nor prosecuted the police officers
involved in the incidents. Anti-establishment activists when arrested, they were severely beaten,
and made disappeared.®

A vicious cycle of the of the human right violation began with waging of an armed conflict by
Nepal Communist Party (Maoist) in 1996. During the period, torture remained an effective tool
for state security forces for extracting information about war strategies form insurgents. In the
meantime, the rebellions were allegedly said to have inflicted torture against supporter of the
ruling parties or sometimes common people either to make them silent or supporter. Consequently,
a horrendous cycle of violence resulted in hostage taking, arbitrary arrest, torture, inhuman and
degrading treatment, extra judicial killing, sexual violence, and enforced disappearance across
the country. Insurgents and state security force both got involved in violence. Despite having
sufficient provisions in the constitution and the law*®, government itself instigated security forces
for extrajudicial killings, disappearance, and torture against the detainees. The government openly
made proclamation of reward for beheading insurgent leaders which instigated security personnel
towards extreme violations of human rights. The arrested and detainees were not presented to
the court to prosecute them in the crime charged, instead they were barbarously tortured and
treated inhumanly and most of them disappeared. State security forces used torture, inhuman,
and degrading treatment as a tool against Maoist cadres either to finish them or to obtain intended
information about their comrades and political programme. UN Office of the High Commissioner
for Human Rights reported that some Maoist activists arrested during 2003- 2005 by the then
Royal Nepal Army (RNA) were blind folded, hand cuffed, bitten by stick, belt, plastic pipes,
rifle butt, and kicked. They were tortured for minimum 30 minutes to many hours. Drowning and
pouring water into the nostril was commonly used as a method of torture.®” In another incident
a 15-year-old girl Maina Sunuwar was arrested by RNA officers from her house and taken to
Birendra Peace Operation Training Centre. Army officers ordered to drown her head into water
for one minute and the process was repeated for 6-7 times. Later, electric shock was administered
against her wet body. Such a torture was continued for one and half hour. After torture she was
detained in a building blind folded and hand cuffed. When she died of severe torture, RNA officials
took her body outside barrack and shot at her back and buried her corps to conceal the incident.®®

Not only the Maoist and their supporters, but other sister organizations activists such as, All
Nepal Free Students Union, Dalit Liberation Front, Nepal Trade Union Federation, All Nepal

84  Dipendra Prasad Pant et. all (ed), Profile of Disappeared Persons, INSEC, 2011, pp. 3-4.
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86 Interim Constitution Article 20 (3) 24, 26, and 28, Government Cases Act 2049, Sec. 14.

87  United Nations Human Rights, Office of the High Commissioners, Nepal ko Dwond Pratibedan (Nepal's Conflict
Report) 2069, p 136
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Women's Organization, and sympathizers to the Maoists were targeted by the security forces.*
Security forces even treated the common people having no relation with the Maoists insurgency
inhumanly. During the cordon and search operation conducted by RNA, common people were
beaten, women were sexually assaulted, and some were shot dead.” Journalists criticizing security
forces, medical doctors providing medical treatment to the Maoists, teachers, and human rights
activists protesting the violations were reported to be tortured and even killed.”" Arrested persons
instead of presenting in the court with in the 24 hours in accordance with the constitutional and
legal provision®* the were tortured and disappeared. Limitless torture inflicted to the detainees at
Bhairavnath Battalion of RNA. Among the detainees some were died of torture and inhuman and
degrading treatment and many others were disappeared.”

This ferocious cycle of torture didn't stop here. Even Maoists insurgents allegedly involved in
torture and Inhuman or degrading treatment basically for two purposes. First, they inflicted
torture as coercive measure against those who defy general strike or Shutdown or provided no
financial support and opposed them. Secondly, they used torture as a punishment. Maoists imposed
punishment even against their comrades either by the decision of people's court or by the decision
of local commander. Such punishment was used against those who in accordance with their code
of conduct involved in an indecent activity.”* Among others, the maximum number of the victims
were the persons who allegedly were blamed for espionage against Moist.”> A group of Maoists
found involved in smashing both of the legs of a 70 year old man for his relation with District
Development Board President.”® A person who served for 11 years as a teacher and 28 years as
Village Development Committee Secretary, was tortured brutally, and treated inhumanly for not
providing donation to insurgents.”” Thus entire population across the country came under the
whirl of the conflict and More than thirty thousand people encountered with some sort of torture,
inhuman and degrading treatment during the period of armed conflict.”

Despite the prohibition at national and international level, torture, mutilation, or other inhuman
and degrading treatment frequently took place during the conflict era. Nepal as an acceding state
to the Convention Against Torture (CAT) and having prohibition on torture as a fundamental
right in the constitution, failed to undertake obligation set out in the convention. The government
agents freely and intentionally defied the constitutional and legal norms and involved in torturing
detainees.

89  Ibid, 138

90 Kundan Aryal, Raktapatko ek Dashak Jawafdehita kasko?(Nepali Version) A Decade of Bloodshed: Who is
responsibile DFHRI Kathamandu, 2072.

91 Ibid.

92 Interim Constitution, Article 24(3).

93 Jitman Basnet, Andhyara 258 dinharu (258 Dark days) Advocacy Forum Kathamandu, 2007,

94 United Nations Human Rights, Office of the High Commissioners, Nepal ko Dwond Pratibedan (Nepal's Conflict
Report) 2069, p 127.

95  Ibid.

96  Ibid, p. 139

97  Ibid, p. 140

98  Ibid.
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Prohibition of torture in Nepalese Legal Regime:

Nepal with the restoration of multiparty democracy in 1990, entered to major international human
rights treaties. Before 1990 Nepal entered to no international human rights treaties guaranteeing
political organizations and freedom of expression due to autocratic Panchayati political philosophy.
With the promulgation of Constitution of kingdom of Nepal based on liberal democratic political
values opened avenues for acceding international human right treaties and Nepal acceded to the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
1984 on 14 May 1991. In pre-democratic era, Nepal acceded to Geneva Conventions in 1964
having provisions for the prohibition of torture.” Unfortunately Geneva Conventions never
translated into domestic law.

Constitutional prohibition against torture:

Some rights of the citizens and in some cases of non-citizens, are protected as fundamental rights.
As a part of the written constitution such rights are constitutionally protected not because the
constitution is highest of all laws, but because other laws which contradict with constitutional
provisions are void. In every written constitution, there is a fashion to include some basic human
rights as fundamental rights. Such fundamental rights are highly influenced by the Universal
Declaration of Human Rights 1948 and other international human rights treaties. Right against
torture contained as fundamental right in the constitution, is extracted from Article 5 of the
UDHR,'” and ICCPR 1966."°! Constitution of Kingdom of Nepal guaranteeing major human
rights of the people, contained right against torture not as separate fundamental right, but it
placed prohibition on torture under "Right Regarding Criminal Justice" in Article 14 (4) of the
constitution.'”? Unfortunately, Nepal witnessed poor implementation of right against torture in the
following days. Later, the Interim Constitution of Nepal 2007 first time included Right Against
Torture as fundamental human rights separately.

Right against torture has been one of the most important human rights upholding the individual
dignity. The constitution guaranteed for not to inflict physical or mental torture or to cruel,
inhuman or degrading treatment, while in detention for criminal investigation or trial or any other
reason. Such any act of torture or cruel, inhuman, or degrading treatment shall be punishable by
law, and any person so treated shall be provided with such compensation as may be determined
by law.'”® Constitution of Nepal promulgated in 2015, also provides for right against torture as
a separate fundamental human right.!® The constitution contains similar provisions as to the

99 supra note 31.

100  Article 5 states that "No one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment.

101 Supra note 31, Article 7.

102 Article 14(4) states that" No person who is detained during investigation or for trial or for any other reason shall
be subjected to physical or mental torture, nor shall be given any cruel, inhuman or degrading treatment. Any
person so treated shall be compensated in a manner as determined by the law.

103 Supra note 92, Article 26 (1) and (2).

104  Constitution of Nepal, Article 22
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Interim Constitution.!® An act of torture is made punishable by law and the victim is entitled to
compensation in accordance with law.!%

Legal prohibition against torture:

Nepal being a party to the CAT Convention is bound to criminalize torture and cruel, inhuman,
and degrading treatment or punishment through her national legislations. But even after accession
to ICCPR and CAT Convention in 1991, Nepal enacted no legislation criminalizing the torture
however, torture is not a new in Nepalese legal domain. It was first included in Evidence Act 1974.
The Evidence Act regards any statement taken by undue influence, duress or torture or threaten
to torture to him or any others, is inadmissible.'”” So, legislature intended that any confession
obtained from the person while in detention, may not be admissible as evidence against him.

Nepal acceded to the Convention against Torture in 19991 just one year after the promulgation
1990 constitution. Following bad human right record during Panchayat era, Nepal was compelled
to improve her human right record by acceding international human rights treaties including
Torture Convention in 1991. Incorporation of right against torture as fundamental right, in 1990
constitution, further compelled the government to initiate the legislation which resulted in Torture
Compensation Act 1997. But the constitutional prohibition and commitment to international
instruments, newly promulgated Act met no obligation to prevent and criminalize the torture.
However, the Act contained many provisions such as, not to inflict torture against person in
detention during investigation or trial,'® medical checkup while in detention, and provide
compensation to the victim in case of torture inflicted.'” The non-criminalization of torture by
the Act resulted in the exemption from the civil and criminal liability for the person directly
or indirectly involved in the torture remained a serious flaw in the Act. Consequently, the Act
was severely criticized and demanded for appropriate legislation by the human right activists at
national and international level.

Nepal has the binding obligation to comply with provisions of ICCPR and CAT regarding torture.
Specifically, to fulfil the obligation under Article 2, 4 and Article 10 of the ICCPR, Nepal should
have to adopt legislative or other measures necessary to give effect to the rights recognized in the

covenant.''” In case of violation of right against torture, the victim has the right to an effective

remedy.'"! Even in the time of public emergency, right against torture is non-derogable in nature.''?

Human Right Committee'”® which is entrusted with supervision of the implementation of the
convention, and responsible for setting out the authoritative interpretation of its provisions is

also responsible to investigate allegation of violation promptly, thoroughly, and effectively
105 Ibid, Article 22 (1)

106 ibid Article 22(2)

107  Evidence Act 1974, Article 9 (2) (a) (2))

108  Torture Compensation Act 1997, Sec. 3(1).

109  ibid, Sec. 4.

110 Supra note 31, Article 2(2).

111 Ibid, Article 2(3).

112 Ibid Article 4(2).

113 Ibid Article 28.
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through independent and impartial body, to criminalize such acts of torture and cruel inhuman
and degrading treatment (CIDT), to ensure that those responsible are brought to the justice, and to
make sure that these obligations are made effective in the domestic legal order.

Following the severe criticism by the international committee and other right activists at national
and international level, government of Nepal initiated for the Torture and Cruel, Inhuman or
Degrading Treatment (Control) Bill 2014. This bill was brought to make compliance with
convention by criminalizing torture, and some form of cruel, inhuman, or degrading treatment or
punishment. The bill for first time defined the torture in tune with CAT Convention as " physical
or mental torture causing serous hurt, pain or suffering whether or not committing any act, to
a person under detention or any other person by the person holding public office, or any other
person under his/ her instigation or consent knowingly for any of the following purpose:'!*

a) to obtain information on any matter from victim or any other person;

b) to cause confessed the victim or any other person to any offence;

c) to punish the victim or any other person for an act suspected to have committed or
preparing to commit;

d) to force or coerce or threaten or intimidate the victim or any other person to commit or
not to commit any act,

e) to carry out any other act which is based on discrimination and is punishable under
existing laws.

The bill however contained many provisions such as; not to inflict torture at the instigation of a
public official,!’>, not to impose inhuman, degrading treatment or punishment against person in
detention,''® liability of officer-in-charge for not preventing torture, cruel, inhuman, degrading
treatment or punishment,'”” and non-exemption from liability for torture, cruel, inhuman, and
degrading treatment, or punishment.!!® Besides, the Bill provided for filing of a complaint by
the victim within 90 days of release,''” punishment for responsible,'?’ and compensation to the
victim.!?!

Causing political instability, the bill languished at the parliament and attempt to make the torture
as a punishable crime remained unfulfilled. But Muluki Criminal Code in 2017 in its sec. 167
criminalized torture for the first-time in Nepalese criminal law. The Code provides that an officer,
pursuant to existing law having authority to investigate, prosecute or execute law, or arrest, or to
take into detention, shall not inflict or cause to inflict physical or mental torture, or cruel, Inhuman,

114 The Torture, Cruel, Inhuman, and Degrading treatment or Punishment (control) Bill 2014, sec. 2 (K).
115  1Ibid, sec. 3

116  Ibid sec. 4

117  Ibid sec. 6.

118  Ibid sec. 8.

119  Ibid sec. 11.

120  Ibid sec. 20.

121  Ibid sec. 22.
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and degrading treatment against any person.'?> The section in the explanation provides that, for
the purpose of this section, it may be considered to have inflicted torture against the person who is
arrested, detained, or taken into preventive detention, or remained under own security, or because
of such person to any other person, knowingly inflicted physical or mental pain, or torture, cruel,
and inhuman treatment for the following purpose:

a) to obtain information on any subject,
b) to obtain confession,

c) to punish for any act,

d) to threaten or to cause threaten,

e) to carry any other act against law.

Any person giving order or accessory to carry out the committing of crime pursuant to section
167 (1) shall equally be responsible as the principal offender.!? Neither the superior order may be
claimed for the exemption, nor any exemption may be available for liability in torture.'** Section
167(2) provides for the punishment up to five years of imprisonment and up to Rs. fifty thousand
as the fine.

The Code separately provides "no inhuman and degrading treatment shall be inflicted against any
person".!? Inhuman and degrading treatment is not defined by the Code but similar punishment
as to the torture has been imposed. Torture is closely related with cruel, inhuman, and degrading
treatment or punishment. However, provision of discrimination made against woman during
mensural period is taken as the inhuman and degrading treatment while inhuman and degrading
treatment is closely related with torture. Such a practice based on the culture is covered by the
CEDAW convention and may not be dealt under Torture Convention.

Judicial response to torture:

In pursuant to the provisions provided for in international and regional human rights instruments,
each if the state is obliged to undertake appropriate legislative, administrative and judicial
measure to prevent torture within its jurisdiction. In order to punish the responsible, the judicial
setup has been established at national, regional and international level. Besides, UN Treaty bodies
are responsible for monitoring the implementation of concerned treaty provisions. In the course of
monitoring, Human Right Committee'?® and Committee Against Torture'?” have given the various
decisions of jurisprudential importance. Ina Communication submitted to Human Right Committee
by Dev Bahadur Maharjan'*® a Nepalese national for alleged violation of Article 2(3) 7, 9, and
10 of ICCPR. the Committee concluded that keeping the author in captivity without allowing any
122 Muluki Criminal Code, 2017, Sec. 167.

123 Ibid, sec. 167(3).

124 Ibid, sec. 167(4).

125 1Ibid, sec. 168 (1).

126 Supra note 31, Article 28.
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128 CCPR/C/105/D/1863/2009.
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contact with his family and the outside world, subjecting him to acts of torture and ill-treatment
on four consecutive nights and his conditions of detention amount to a violation of article 7 of the
Covenant and committee observed that, State party is under an obligation to provide the author
and his family with an effective remedy, by (a) ensuring a thorough and diligent investigation
into the torture and ill-treatment suffered by the author; (b) the prosecution and punishment of
those responsible; (c) providing the author and his family with adequate compensation for all
the violations suffered; and (d) amending its legislation so as to bring it into conformity with
the Covenant, including the amendment and extension of the 35-day statutory limitation from
the event of torture or the date of release for bringing claims under the Compensation relating to
Torture Act; the enactment of legislation defining and criminalizing torture; and the repealing of
all laws granting impunity to alleged perpetrators of acts of torture and enforced disappearance.
In doing so, the State party shall ensure that the author and his family are protected from acts of
reprisals or intimidation. The State party is also under an obligation to prevent similar violations
in the future.'” The Committee in further paragraph wished to receive information about the
measures taken to give effect to the Committee’s Views from the State party, within 180 days and
publish the present Views and to have them widely disseminated in the official languages of the
State party.

Regarding Himal Sharma and Devi Sharma's communication,'*® the Committee, concluded that,
the State party is under an obligation to provide the authors with an effective remedy with full
reparation. Accordingly, the State party is obligated to, inter alia: (a) conduct a thorough and
effective investigation into the facts surrounding the detention of Mr. Sharma and the treatment he
suffered in detention; (b) prosecute, try and punish those responsible for the violations committed
and make the results of such measures public; (¢) provide the authors with detailed information
about the results of its investigation; (d) ensure that any necessary and adequate psychological
rehabilitation and medical treatment is provided to the authors; and (e) provide effective reparation,
including adequate compensation and appropriate measures of satisfaction, to the authors for
the violations suffered. The State party is also under an obligation to take steps to prevent the
occurrence of similar violations in the future. In particular, the State party should ensure that its
legislation: (a) allows for the criminal prosecution of those responsible for serious human rights
violations, such as torture, extrajudicial execution and enforced disappearance; (b) guarantees
that any enforced disappearances give rise to a prompt, impartial and effective investigation;
(c) defines and criminalizes acts of torture with sanctions and remedies commensurate with the
gravity of the crime; and (d) is amended to bring the 35-day limit for claiming compensation for
torture into line with international standards.

Committee Against Torture in Estela Deolinda Yrusta™' concluded that the state party upon

violation of Article 2 (1), 11 12 and 13 of the convention, categorially urged to:

(a) Conduct a prompt, impartial and independent investigation into all allegations of

129  Ibid.
130
131 CCPR/C/122/D/2265/2013. CAT/C/65/D/778/2016
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torture made by Mr. Yrusta and by the authors, and file specific torture charges against
perpetrators,

(b) Grant the complainants the status of victims, together with all associated rights, and
allow them to act as private criminal plaintiffs in the investigative proceedings into the
allegations of torture and the causes of Mr. Yrusta’s death;

(¢) Provide the complainants with appropriate redress, including fair compensation and
access to the truth;

(d) Take the necessary steps to provide guarantees of non-repetition in connection with the
facts in the present complaint.

The Committee wished the State party to amend its criminal procedural legislation and to report,
on the initiatives taken to allow persons having the status of victims to participate in criminal
investigative proceedings into allegations of torture or other cruel, inhuman or degrading treatment
within 180 days.

Similarly, Regional Human Rights Courts have sufficiently contributed to prohibit torture, cruel
or inhuman, degrading treatment or punishment. In Veldsquez Rodriguez v. Honduras,' Inter
American Court of Human Rights found that Mr. Velasquez Rodriguez has been disappeared
for seven years and even the body was never discovered and state’s failure to investigate or to
take steps to prevent such forced disappearances. Thus, Honduras violated Article 4 (Right to
life) of the detainee provided for in American Convention of Human Rights. Similarly, When
Mr. Velasquez Rodriguez was kidnapped, imprisoned, arbitrarily detained, and tortured by the
government officials, having past record of torturing detainees, the Court held that the State
violated Article 5 (Right to Humane Treatment) of the Convention.

European Court of Human Rights in Selmouni v France'* held that Article 3 of ECHR
enshrines one of the most fundamental values of democratic societies. Even in the most difficult
circumstances, such as the fight against terrorism and organised crime, the Convention prohibits
torture or inhuman or degrading treatment or punishment in absolute terms. Article 3 makes no
provision for exceptions and no derogation even in the event of public emergency threatening
the life of the nation. The court therefore reiterates that, in respect of a person deprived of his
liberty, recourse to physical force which has not been made strictly necessary by his own conduct
diminishes human dignity and is in principle an infringement of the right set forth in Article 3 of
the European Convention of Human Rights and Fundamental Freedoms. El-Masriv. The Former
Yugoslav Republic of Macedonia '** is another important decision taken in this regard. The court
in in the context of abduction, transfer and arbitrary and secret detention of El-Masri, held that,
there has been a violation of Article 3 of the Convention for the failure of the respondent state to
carry out an effective investigation into the applicant’s allegations of ill treatment; and inhuman
and degrading treatment to which the applicant was subjected, Article 5 for applicant’s captivity

132 Velasquez Rodriguez v. Honduras, Merits, Judgment, InterAmerican Court of Human Right, No. 4, Jul. 29, 1988.
133 European Court HR 28 Jul 1999.
134 Application no. 39630/09, Judgment of Grand Chamber of 13 December 2012.
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and arbitrary detention in the hotel for twenty-three days, Article 8 and Article 13 for lack of
effective remedies in respect of the applicant’s grievances and the Court ordered respondent state
to pay EUR 60,000 as the damage for torture and inhuman treatment in the detention.

Lacking legislation criminalizing torture, Nepali judiciary had no such a milestone verdict in
this regard. With the ratification of many international human rights treaties particularly Torture
Convention, Nepal promulgated Torture Compensation Act 2053 in compliance with 1990
Constitution. Although insufficient, the Law certainly was an important step towards protection
of individual human rights. in absence of clear and strong law neither the responsible involved in
the crime could be punished nor any judicial institution can provide effective justice through its
judgment. Consequently, torture remained prevalent in Nepal and excessively practiced during
armed conflict. Nonetheless, Supreme Court of Nepal has given a verdict in Decision No 9051!33
which relates to abrogation of Section 13,23, 25 and 29 of Truth and Reconciliation Ordinance
2069. The Supreme Court explained that "torture and enforced disappearance are purely criminal
offences subject to criminal investigation and prosecution separately. Agreeing with the principles
and causes of the conflict and being involved in committing such a crime in the name of bringing
changes or to suppress the conflict is another aspect. The idea to do everything in the name of
bringing changes is unacceptable. Whatever the measures to be taken in the furtherance of the
society and establish peace should be valid and justifiable". The court further explains that no
amnesty may be granted for right against torture and violation of other fundamental human rights.

Epilogue:

Torture practices pervasively are existing in Nepal before and after armed conflict. Despite the
constitutional and legal guarantee for prohibition, torture massively practiced in Nepal. National
Human Rights Commission in its monitoring report described various cases of custodial death
causing torture.'*® Before promulgation of Muluki Criminal Code there was no specific law
criminalizing torture. But even after implementation of the Code, torture practices do not come to
an end and continuously in practice. It has massively been used during criminal investigation to
obtain confession. Bijaya Mahara from Rautahat district who was forced to confess the killing of
Niranjan Ram, died of torture in police custody. Some others were severely tortured in the police
custody to force them to confess the killing. Hakim Miya of Sunsari district, who was arrested
for marrying a hindu girl, was found dead of torture in police custody. Even after promulgation
of Muluki Criminal Code in 2074 21 person are found died in custody.'*” Behind such an incident
of torture in police custody, some reasons could be traced. a) Investigating authorities are of
ruling mind set and do not recognize the minimum human rights of the persons, b) investigating
authorities are not aware of minimum standards of protection of human rights of detainees, c)
Investigating authorities work under the pressure of so called powerful elites in the society, d)

135 Madhav Kumar Basnet v. Rt. Honorable Chair, Interim electoral Cabinet, Decision date: 2070/9/18.

136 National Human Right Commission, Human Right Situation in Jail and Detention Centre Monitoring Report,
2017 p.54-57

137  Kantipur, December 31, 2021, Friday.
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investigating authorities are instigated to deny the human rights of detainees causing bribe or
corruption, e) the government turns reluctant to bring the responsible to the justice and ensure the
human rights of the detainees.

No justice could be ensured without fair and impartial criminal investigation. But in Nepal Police
still uses the barbaric methods instead of using the modern technique of criminal investigation.
Such an investigation certainly would derail entire criminal justice system and defy the right to
justice guaranteed in the constitution on the one hand and actual criminal may not be brought
to the justice and impunity shall exist pervasively. Consequently, entire criminal justice system
will be unsuccessful, and anarchy will prevail instead of rule of law. Nepal as the party to major
human rights instruments, is compelled to prosecute the responsible. If torture pervasively exists
and responsible are not prosecuted, Nepal as a state party to the convention not only be defamed
in international forum for not fulfilling obligation in accordance with the treaties acceded, but
the perpetrators certainly will face international adjudication process. Thus, state should enact
measures for the effective implementation of the convention on the one hand and responsible
must be brought to the justice on the other.
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Interfac of Full Protection and Security (FPS) and

Fair Equitable Treatment (FET) Clauses of Investment

Treaties with Human Rights Discourse in Nepal
Vijay Prasad Jayshwal'

Abstract

A human rights approach to international investment law is well endorsed concerns by the
international forum as well as is duly placed in muniicpla laws of the respctive countries. The
extent of physical protection of investor's life, liberty and property is an integral part of human
rights discourse and mostly any forms of international investment treaties has crystalized
these concerns in number of treaty clauses. The conventional model of investment treaties
reflects the language of these clauses in the same provision and modern reflects under a
different heading. The International investment law arises from a network of more than 3,300
treaties—generally investment treaties or free trade agreements with investment chapters—
concluded between states, of which more than 2,600 were in force at the time of writing.
The gensis of investment treaties has always treated the human rights discourse or subject
as an part of broader jurisprudence of investment laws. The UN Special Rapporteur on the
right to food, Olivier De Schutter, developed Guiding Principles on Human Rights Impact
Assessments (HRIAs) of Trade and Investment Agreements, which explore how states can
ensure that such agreements are consistent with their human rights obligations. The concerns
of FPS and FET in investment treaites is also built around the different commentaries by UN,
international arbitrationa panel and other literatry works.

This paper has analyzed the relatable relation with investor's human rights protection and
due concern while dealing with the principles of FPS and FET in investment treaties. This
paper has further analyzed the key legal instrument dealing with human rights and interface
of FPS and FET with it. The extent of relatibility with investment law and human rights is well
endorsed in the paper. This paper has alo analyzed the reflection of discourses in Nepalese
investment treaties.

Keywords: Full Protection and Security, Fair and Equitable Treatment, National Treatment,
Bilateral Investment Treaties, Treaty Governance.
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Human rights in investment treaties

Human rights is pervasive, interdependent, interrelated and universal in nature. The extent of
cooperation and contradiction of human rights doctrine with international investment agreements
are always a subject matter of jurisprudential enquiry. Governments with legal obligations under
investment treaties also have binding legal obligations under international human rights law.?
Most of the International Investment Agreements (IIAs) were concluded at the edge of the
1960s for the purpose of promotion and protection of investor in another jurisdiction and the
first investment treaty arbitrations being decided in the 1990s.’ The flow of IIAs were witnessed
in a decade and most of bilateral investment treaties were also concluded in similar episode.*
The relationship between state and investor since earlier were also based on ‘cooperation and
protection' considering each other investor interest and needed security in host state and mostly
are represented through the hybrid theory of investment disputes.’ The issues of protection to
investor and investment in host state is concept not well entirely deep rooted in the investment
governance and jurisprudence rather is seen in domain of other branch of public international
law.® The development made in public international law is considered as reference to the issues
reflected in investment treaties in modern time.” The historical development to the protection
and treatment to alien developed in the field of public international law not for the purpose of
investment notion is a supporting jurisprudence.®

The interest of home states in ensuring their citizens' protection abroad has been traditionally
attached to broader debates on the legal status of aliens.” The protection of investor's human
rights concern in the host state has also been a debate in the domain of public international law.
The so far established jurisprudence of investment law in terms of due recognition and protection
of interest of investors in other state is inherently associated with the values of human rights
doctrine. This protection if further granted to the status of aliens and their properties are been
protected in host states are entirely today's known as subject of full protection and security in
investment laws. The protection given to properties and the security attached to investment law

2 Jesse Coleman, Kaitlin Y. Cordes & Lise Johnson, Human Rights Law and the Investment Treaty Regime, (2019).
Available at: https://scholarship.law.columbia.edu/sustainable_investment_staffpubs/3

3 The first BIT was concluded between Pakistan and Germany in 1959; see: Treaty for the Promotion and Protec-
tion of Investments between Pakistan and the Federal Republic of Germany (adopted 25 November 1959, en-
tered into force 28 April 1962). The first ICSID case based on a BIT, which remains one of the leading decisions
about the FPS standard, was decided in June 1990. See: Asian Agricultural Products v Sri Lanka, Final Award,
ICSID Case No ARB/87/3 (27 June 1990).

4 Bilateral Investment Treaties, EU Investment Policy and International Development, available at https://www.
tni.org/files/download/iias_report_feb_2015.pdf. (Accessed on 7th July 2021).

5 Anthea Roberts, State-to-State Investment Treaty Arbitration: A Hybrid Theory of Interdependent Rights and
Shared Interpretive Authority. Available at https://harvardilj.org/wp-content/uploads/sites/15/2014/03/HILJ_55-
1_Roberts.pdf. (Accessed on 7th July 2021).

6 Ibid.

7 Lorenzo Cotula, Public Participation and Investment Treaties: towards a New Settlement? Available at https://
brill.com/view/book/edcoll/9789004397668/BP000005.xml.(Accessed on 7th July 2021).

8 Ibid.

9 Borchard, The Diplomatic Protection of Citizens Abroad or the Law of International Claims (The Banks Law
Publishing Co., New York 1916) 33-6.
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is a well-established norms of investment law and is equally considered as compelling norms
in international human rights law. There are well developed public international law in terms of
proving a justifiable reasoning to status, rights, responsibilities, liabilities, protection on the rights
of aliens.!” The rights of aliens are no more subject to customary practices of state rather has able
to occupy on the broader spectrum of human rights discourse in the investment law. Whether this
entire development in terms of protection to alien and their human rights were literally leading to
trace the footprint of FPS of modern IIAs or BITs is a subject of historical analysis. The literature
available on the inseparable relations between the human rights discourses and investment law
from the perspectives of due protection and recognition of aliens or investor rights in host state is
subject matter largely studied in the scope of investment law. The few references in terms of these
clauses can be seen looking back to antiquity,'" or even to the geneses of mankind. Such as, Todd
Wailer places the origins of FPS in the Bronze Age as:

The roots of the P&S standard lay in over two millennia of promises of examples and
protection and security [...] the concept of hospitality, which encompasses the practice
of according protection and security to aliens, appears to have been a recurring theme
from the start of human civilization. While shared understandings of concepts such as:
sovereignty, territory, property rights, economy and States may have all evolved over
the millennia and between cultures, the concept of hospitality itself has remained largely
immutable."

In the modern ITAS, the clauses of full protection and security (FPS) standard is one of the most
common substantive provisions contained and also larger disputes at arbitrational panel is seen
in relation to these measures.'* Most of the contentions are seen in the way these clauses are
drafted, negotiated, legislated as part of the treaty provision of IIAS or BITs." The FPS and FET
standard varies from treaty to treaty and sometime reflected in same clause hence a mechanical
separation is difficult to locate.'” The investor's human rights concerns and their interest in the
most of the clauses of investment treaties are seen as an integral part of modern development
of investment law. The human rights of investor in terms of security to their property from
unjustifiable nationalization or encroachment by host state is also well established norms by
number of international arbitral forum in the investment disputes. The state must concerns the
issues not entirely as reflection of human rights but its connection with investment treaties while
drafting or negotiating with FET and FPS clauses of investment treaties.

10 Ibid.

11 Cf. Nartnirun Junngam, “The Full Protection and Security Standard in International Investment Law: What and
Who is Investment Fully[?] Protected and Secured From?' (2018) 7(1) AUBLR 1, 8 et seq., 85-6, 90, 94 and 99
(arguing that the origins of the FPS standard can be placed in the antiquity, particularly in Greece and Rome).

12 Todd Weiler, The Interpretation of International Investment Law: Equality, Discrimination, and Minimum
Standards of Treatment in Historical Context (Brill, Leiden 2013) 61.

13 Ibid.

14 Ibid.

15  Romesh Weeramantry, Full Protection and Security and Its Overlap with Fair and Equitable Treatment,
Springer Nature Singapore Pet Ltd. 2021.
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The United Nations (UN) Guiding Principles on Business and Human Rights,'® for example,
recognize the tension between human rights and investment norms, and specifically call on states
to ‘maintain adequate domestic policy space to meet their human rights obligations when pursuing
business-related policy objectives with other States or business enterprises, for instance through
investment treaties or contracts'.'” The UN Special Rapporteur on the right to food, Olivier
De Schutter, developed Guiding Principles on Human Rights Impact Assessments (HRIAs) of
Trade and Investment Agreements, which explore how states can ensure that such agreements
are consistent with their human rights obligations.'® These guidining principles contain basic
three rules whereby a state would be always obligated under the framework of human rights in
investment paradigm.

a) States' existing obligations to respect, protect and fulfil human rights and fundamental
freedoms; (b) The role of business enterprises as specialized organs of society performing
specialized functions, required to comply with all applicable laws and to respect human
rights; (c) The need for rights and obligations to be matched to appropriate and effective
remedies when breached.

In its General Comments and Concluding Observations, the UN Committee on Economic, Social
and Cultural Rights has also elaborated on the human rights obligations of states in the context of
international investment. In its General Comment No. 24, for example, the Committee underscored
that states ‘should identify any potential conflict between their obligations under the Covenant
and under trade or investment treaties, and refrain from entering into such treaties where such
conflicts are found to exist' and ‘cannot derogate from the obligations under the Covenant in trade
and investment treaties that they may conclude'.”” The GC No.24 is for the State obligations under
the International Covenant on Economic, Social and Cultural Rights in the context of business
activities.

The interpretation of trade and investment treaties currently in force should take into account the
human rights obligations of the State, consistent with Article 103 of the Charter of the United

16  The “Guiding Principles on Business and Human Rights: Implementing the United Nations ‘Protect, Respect
and Remedy' Framework", which were developed by the Special Representative of the Secretary-General on the
issue of human rights and transnational corporations and other business enterprises. The Special Representative
annexed the Guiding Principles to his final report to the Human Rights Council (A/HRC/17/31), which also
includes an introduction to the Guiding Principles and an overview of the process that led to their development.
The Human Rights Council endorsed the Guiding Principles in its resolution 17/4 of 16 June 2011.

17 United Nations, Guiding Principles on Business and Human Rights: Implementing the United Nations ‘Protect,
Respect and Remedy' Framework (2011) Principle 9 (hereafter UN Guiding Principles). The commentary to
Principle 9 notes that investment treaties ‘may constrain States from fully implementing new human rights
legislation, or put them at risk of binding international arbitration if they do so'. UN Guiding Principles, 11.

18  United Nations, Guiding Principles on Human Rights Impact Assessments of Trade and Investment Agreements
(Addendum to the Report of the Special Rapporteur on the Right to Food, Olivier De Schutter) UN Doc A/
HRC/19/59/Add.5 (19 December 2011) (hereafter UN Guiding Principles HRIAs)

19  UN Committee on Economic, Social and Cultural Rights ‘General Comment No 24 on State Obligations under the
International Covenant on Economic, Social and Cultural Rights in the context of business activities: restricting
marketing and advertising of certain goods to protect public health' (10 August 2017) UN Doc E/C.12/GC/24
(hereafter CESCR General Comment No 24) [13].
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Nations and with the specific nature of human rights obligations.?® States parties cannot derogate
from the obligations under the Covenant in trade and investment treaties that they may conclude.
They are encouraged to insert, in future treaties, a provision explicitly referring to their human
rights obligations, and to ensure that mechanisms for the settlement of investor-State disputes
take human rights into account in the interpretation of investment treaties or of investment
chapters in trade agreements. The General Comment also notes that ‘[t]he interpretation of trade
and investment treaties currently in force should take into account the human rights obligations of
the State', and that states should explicitly reference human rights obligations in future investment
treaties so that investorstate dispute settlement mechanisms ‘take human rights into account'
when interpreting treaty standards.?! For the most part, regional human rights tribunals have
yet to address the interaction between state obligations under human rights treaties and those
under investment treaties. One exception is the InterAmerican Court of Human Rights' decision
in Sawhoyamaxa Indigenous Community v. Paraguay, wherein the Court specifically sought to
harmonize human rights and investment treaty obligations.?

FPS and FET in Investment Treaties & Human Rights

The autonomy given to state at table of negotiation on provisions of IIAs or similar treaty
provisions are also cited a cause for number of protection in different forms to investors. When a
state is negotiating for the best of investor in another/host state, their concerns of human rights in
terms of protection of life, liberty, property and security of him/her is always primary subject. The
extent of protection of physicality and property of investor is intersectionality of human rights
discourse in investment treaties. Even the expression of investment treaties contain the language
of human rights. For example, the well expression of language in the treaty provision is seen in
the arbitral tribunal in Limier v Ukraine (2010):

It is a rule of Delphic economy of language, which manages in just three sentences to
formulate a series of wide ranging principles: FET standard, protection and security
standard, international minimum standard and prohibition of arbitrary or discriminatory
measures.”

Early expressions of FPS provisions were contained in treaties of friendship, commerce, and
navigation (FCN). For example, Article V(1) of the 1949 FCN treaty between the United States and
Italy provides that nationals of each contracting State shall receive “the most constant protection
and security for their persons and property, and shall enjoy in this respect the full protection
and security required by international law."** The protection of person's life and property is

20  Inter-American Court of Human Rights, Sawhoyamaxa Indigenous Community v. Paraguay (judgment of 29
March 2006, Series C No. 146), para. 140.

21  CESCR General Comment No 24

22 Kaitlin Cordes, Lise Johnson and Sam Szoke-Burke, ‘Land Deal Dilemmas: Grievances, Human Rights, and
Investor Protections' (CCSI, March 2016) 542-544 accessed 25 June 2018.

23 Joseph Charles Limier v Ukraine, Decision on Jurisdiction and Liability, ICSID Case No. ARB/06/18 (14 Janu-
ary 2010) [246] (in reference to the article II (3) of the Ukraine-USA BIT and the U.S. Model BITs of 1992 and
1994).

24 Treaty of friendship, commerce and navigation between the United States of America and the Italian Republic, 2
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fundamental discourse in the investment treaties. Furthermore, the notable invocations of FPS
provisions in FCN treaties were made before the International Court of Justice (ICJ) in the Tehran
Hostages case® and the ELSI case.?® The inclusion of an FPS clause in Article 3 of the 1959
Germany-Pakistan BIT, the first ever bilateral investment treaty (BIT), was therefore not a novel
development. The human rights discourse was also added in the first BIT. It was same protection
asked for the property, life and liberty of investor's in host state. The multiple variations are
seen in the modern treaty provisions. For example, Article 3(1) of the Bangladesh-Thailand BIT
provides that “Investments of investors of either Contracting Party shall at all times be accorded
fair and equitable treatment and shall enjoy full protection and security."*” The two standards may
also be located in different articles within a BIT.*

A variation in FPS language uses the qualifier “legal" to modify “security." For instance, Article
4(1) of the Germany-Argentina BIT provides that “Investments shall enjoy full protection and
legal security" (emphasis added). This language difference has been relied on by some tribunals
to extend FPS protection beyond physical assets to intangible property. Certain treaties offer
FPS not as an independent treaty standard but package it as forming a part of international law:
“Each Party shall accord to a covered investment treatment in accordance with the customary
international law minimum standard of treatment of aliens, including fair and equitable treatment
and full protection and security."” Treaty language may also specify that international law
is a floor that a State's FPS obligations cannot fall below: “Investments shall at all times be
accorded fair and equitable treatment, shall enjoy full protection and security and shall in no case
be accorded treatment less favorable than required by international law."*® Alternatively, some
treaties narrow FPS by providing that international law is a ceiling and the obligation to provide
FPS does not require protection more than that required by international law: “The concepts of
‘fair and equitable treatment' and ‘full protection and security' do not require treatment in addition
to or beyond that which is required by [the customary international law minimum standard of
treatment of aliens], and do not create additional substantive rights."!

Adjectival qualifiers (or their absence) in FPS provisions may also lead to different interpretations
and applications. For example, there may be an absence of the term “full."*? In this context, the
tribunal in Bowater Gaff held that when the terms “protection and security" are qualified by “full,"

February 1948, 63 Stat. 2255, T.I.A.S. No. 1965, 79 UN.T.S. 171 (entered into force 26 July 1949). Article I, Abs-
Shaw cross Convention, and Article 1, 1967 Draft OECD Convention, also provide that property is to receive
the “the most constant protection and security."

25  United States Diplomatic and Consular Staff in Tehran, Judgment, I.C.J. Reports 1980, p. 3.

26  Electronica Secular S.P.A. (ELSI), Judgment, I.C.]. Reports 1989, p. 15.

27  Seealso Art 2(2)(I) Czech Republic-Slovak Republic BIT, Art 2(2) UK-Egypt BIT, Art II(2)(a) UK-Sri Lanka
BIT.

28  In the Bangladesh-Denmark BIT, for example, the FPS and FET provisions are located, respectively, in Arts 2
and3.

29 Art6(1) Canada-Hong Kong BIT.

30  ArtII(3) (a) Lithuania-United States BIT.

31  Chapter 9, Art 9.6(2) Comprehensive and Progressive Agreement for Trans-Pacific Partnership.

32 See, for example, Art 2(2) Argentina-United Kingdom BIT and Art IT Zaire-United States BIT.
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the content of the standard may extend to matters other than physical security.>* In contrast, the
Parke rings v. Lithuania tribunal held that “it is generally accepted that the variation of language
between the formulation ‘protection’ and ‘full protection and security' does not make a difference
in the level of protection a State is to provide."** Aside from “full," other qualifiers may also be
included, such as “full legal protection and security" (emphasis added), as mentioned above,
or “full and adequate protection and security"** or “full and complete protection and security."*
Article 10(1) of the Energy Charter Treaty speaks of “most constant protection and security"
(emphasis added). To complete this survey, it should be noted that a handful of treaties do not
contain an FPS provision, as is the case with the India-Bangladesh BIT.?” A treaty in absence of
FPS or FET as integral party of treaty provision are mostly deal based on their prior assumptions or
on basis of customary nature of these provision in investment law. The lack of explicit recognition
of FET and FPS as part of treaty provision may have impact on protection of human rights of
investor and may question on substance of investment treaties.

Perspectives of Human Rights to fps & fet

The government is always obligated to protect, promote and fulfill the human rights obligation
either be it of categories of investment treaties or any other international instrument like ICCPR,
ICESCR, CRC or others. The extent of human rights obligation are always comprheneisvley
framed in the international legal documents. The issues of FPS and FET are also related with
the legal obligation given to state towards the foreign investor's concerns and their rights in host
states. It is said that the international duty of a government in respect of the property of foreigners
cannot be dissevered from its international duty in relation to foreigners in other respects. The
state needs to act always positive in terms of providing protection to hyman rights of investors and
their properties in the invested states. The duty of a government towards individuals in respect of
their property varies with each successive stage of civilization; it is not the same in the modern
world as in ancient or medieval societies, nor is it the same in all countries [today].*® A lawmaker
should hesitate long before decreeing any absolute rule as a dogma exempt from the relativity
which is the condition of human organizations. Foreigners, as long as they live in alien territory,
ought to be safe from every injury, and the ruler of the state is bound to defend them against it,

33  Bowater Gaff Ltd. v. United Republic of Tanzania, ICSID Case No. ARB/05/22, para 729. See also Suez, Societal
General de Agues de Barcelona, S.A. and Vivendi Universal, S.A. v. Argentina, Award, 30 July 2010, ICSID Case
No. ARB/03/19, para 175.

34  Parkerings-Compagniet AS v. Republic of Lithuania, Award, 11 September 2007, ICSID Case No. ARB/05/8,
para 354. See also Al Warraq v. Republic of Indonesia, UNCITRAL, Final Award, 15 December 2014, para 630
(‘full protection and security is not a higher standard than adequate protection and security’).

35  Art 3(2) Singapore-Bangladesh BIT (emphasis added).

36 Art5(1) France-Argentina BIT (emphasis added).

37  Seealso Newcombe A, Paradell L (2009) Law and practice of investment treaties: standards of treatment. Klu-
wer, p 309.

38  Junngam, Nartnirun “The Full Protection and Security Standard in International Investment Law: What and
Who is Investment Fully[?] Protected and Secured From?," American University Business Law Review, Vol. 7,
No. 1 (2018) . Available at: https://digitalcommons.wcl.american.edu/aublr/vol7/iss1/1.
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that is, security is to be assured to foreigners living in alien territory.?* There are few approaches
developd by the court/arbitration while dealing with the subject matters of FPS and FET in the IIA
and also relations with humn rights discourse.

1. The Equating Approach & Human Rights

There has been a tendency to place the FPS and the FET standards on equal footing, as a single
substantive obligation. This trend is not of recent origin. Some of historical recorded document
in the field of investment treaties has reflected it such as in 1961, in his Critical Commentary to
the Abs-Shawcross Convention of 1959, Georg Schwarzenberger explained the content of the
protection and security obligation in terms of fair and equitable treatment:

The emphasis in Article I of the Draft Convention on protection and security of foreign
property being “most constant" and being granted “at all times" does not appear to add
any undue rigidity to the obligations expected to be undertaken by capital-importing
States. What is promised at all times is merely the grant of equitable treatment.*°

The so-called ‘equating approach' has found its way into investment arbitral decisions. The award
rendered in Occidental v Ecuador (2004) provides the perhaps clearest example of this line of
argument. In their analysis of the FPS standard, the arbitrators stated:

The Tribunal [...] holds that the Respondent has breached its obligation to accord fair and
equitable treatment under Article II (3)(a) of the Treaty. In the context of this finding the
question of whether in addition there has been a breach of full protection and security
under this Article becomes moot as treatment that is not fair and equitable automatically
entails an absence of full protection and security of the investment.*!

In National Grid v Argentina (2008) the claimant argued that, as enshrined in the Argentina-UK
BIT, ‘the general duty to protect investments is linked to fair and equitable treatment'.*> Based on
this contention and noting that the BIT contained a broad definition of investment, which included
both tangible and intangible assets, the investor concluded that the FPS clause could not be limited
to the guarantee of physical protection.* A few tribunals have followed a more careful approach
by observing that an overlap between both standards only occurs when FPS is interpreted broadly,
s0 as to encompass the notion of legal stability. In Plama v Bulgaria (2008) the arbitrators noted
that, when FPS is said to comprise the guarantee of a stable legal environment, ‘the standard
becomes closely connected with the notion of fair and equitable treatment'.** A similar statement
was made in Achmea v Slovakia (2010):

39 Christian Wolff, Jus Gentium Scientifca Pertractum (1749), in 2 CLASSICS OF INT'L L. 536 (Joseph H. Drake
trans., James Brown Scott ed., 1934).

40  Georg Schwarzenberger, “The Abs-Shawcross Draft Convention on Investments Abroad: A Critical Commentary'
(1961) 14(1) Current Legal Problems 213, 221.

41  Occidental Exploration and Production Co. v Ecuador, Final Award, LCIA Case No. UN 3467 (1 July 2004) [187].

42 National Grid PL.C. v Argentina (UNCITRAL), Award (3 November 2008) [181].

43 National Grid PL.C. v Argentina (UNCITRAL), Award (3 November 2008) [181-2].

44 Plama Consortium Ltd. v Bulgaria, Award, ICSID Case No. ARB/03/24 (27 August 2008) [180].

|PII 8 National Human Rights Commission Nepal



Where, as here, the complaint is essentially that the investment was not protected
against government policies, the question whether there has been a breach of the
Treaty is inseparable from the question whether the policies in question were fair and
equitable.®

In Spyridon v Romania (2011) the tribunal expressed the view that, where this broad
interpretation is adopted, ‘the [FPS] standard is also covered by Fair and Equitable
Treatment'. *® A good example would be Murphy v Ecuador (2016/2017). In its Partial Final
Award the tribunal considered that a finding of liability under the FET standard turned further
consideration of the investor's FPS claim unnecessary.*’ The tribunal's reasoning was heavily
based on procedural economy.*® Another example is the award issued in AES v Kazakhstan
(2013).# In that case, the arbitrators observed that the claims raised under both standards were
identical.’® Having dismissed the FET claim, the arbitrators stated that ‘[the tribunal] sees no
additional element in or aspect of Respondent's conduct that constitutes a breach of the FPS
standard'. 3! In Anglo American PLC v Venezuela (2019), the investor claimed that a set of
measures was contrary to both the FET and the FPS standards for similar reasons.> Since the
Tribunal had rejected the investor's argument as regards to the FET standard, it also dismissed
the FPS claim.” In Rumeli Telekom v Kazakhstan (2008) the claimant argued that the breach
of the FET standard ‘automatically entails' a failure to provide FPS.>* The respondent state
acknowledged that ‘[FPS] is closely related to the fair and equitable standard'. ¥ In PSEG
v Turkey (2007) the investor invoked the Occidental award and advanced the argument that
‘the breach of fair and equitable treatment automatically entails the absence of full protection
and security'.*® In Eurogas v Slovakia (2017) the investor contended that ‘acts and omissions
identified as being in violation of the fair and equitable treatment standard also constitute
a violation of the standard of full protection and security'. 49 The respondent rejected the

45 Achaea B.V. v Slovakia (UNCITRAL), Award on Jurisdiction, Arbitrability and Suspension, PCA Case No.
2008-13 (26 October 2010) [284] (further noting that there was ‘no need' to address the FPS separately from the
FET claim).

46 Spyri don Rousakis v Romania, Award, ICSID Case No. ARB/06/1 (7 December 2011) [321]

47 Murphy Exploration & Production Co. v Ecuador (UNCITRAL), Partial Final Award (6 May 2016) [294].

48 Murphy Exploration & Production Co. v Ecuador (UNCITRAL), Partial Final Award (6 May 2016) [294].

49 AES Corporation and Tau Power B.V. v Kazakhstan, Award, ICSID Case No. ARB/10/16 (1 November 2013)

[337-9]

50 AES Corporation and Tau Power B.V. v Kazakhstan, Award, ICSID Case No. ARB/10/16 (1 November 2013)
[339].

51  AES Corporation and Tau Power B.V. v Kazakhstan, Award, ICSID Case No. ARB/10/16 (1 November 2013)
[339].

52 Anglo American PLC v Venezuela, Award, ICSID Case No. ARB (AF)/14/1 (18 January 2019) [483].

53 Anglo American PLC v Venezuela, Award, ICSID Case No. ARB (AF)/14/1 (18 January 2019) [484-5].

54 Rudely Telekom A.S. and Telis Mobil Telekomunikasyon Hizmetleri A.S. v Kazakhstan, Award, ICSID Case No.
ARB/05/16 (29 July 2008) [658]

55  Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon Hizmetleri A.S. v Kazakhstan, Award, ICSID Case
No. ARB/05/16 (29 July 2008) [663].

56  PSEG Global Inc. and Konya Ilgin Elektrik Uretim ve Ticaret Limited Sirketi v Turkey, Award, ICSID Case No.
ARB/02/5 (19 January 2007) [257].
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equalization of the two standards, and argued that FPS solely refers to omissions in the
protection of investors against third party violence.”’

The award and the annulment decision rendered in the Azurix v Argentina case (2006/2009)
provide an excellent introduction to the effet utile argument. In that case, the arbitral tribunal,
giving particular weight to the use of the adjective full in the FPS clause of the Argentina-United
States BIT, reached the following conclusion:

The Tribunal is persuaded of the interrelationship of fair and equitable treatment and
the obligation to afford the investor full protection and security [...] full protection and
security was understood [in other cases] to go beyond protection and security ensured by
the police. It is not only a matter of physical security; the stability afforded by a secure
investment environment is as important from an investor's point of view [...] the Tribunal,
having held that the Respondent failed to provide fair and equitable treatment to the
investment, finds that the Respondent also breached the standard of full protection and
security under the BIT.*®

In the annulment proceeding, Argentina argued that ‘[i]f the standard of full protection and
security were the same as the standard of fair and equitable treatment under the Treaty, there
would be no effet utile for the second standard'.” The Annulment Committee considered that the
arbitral award did not ‘necessarily' imply that both standards are identical, but could also be read
as indicating that FPS is a ‘sub-category' of FET.%°As to the effect utile argument, the Committee
made the following observation:

Argentina's argument that the Tribunal's findings in this respect leave no effet utile for
the full protection and security standard might, if accepted, support a conclusion that the
Tribunal was wrong in law. However, mere error of law, even if this could be established,
is not a ground for annulment. The Committee considers that the Tribunal's reasoning,
right or wrong, is quite clear. The Committee therefore considers that there is no basis for
annulling this finding under Article 52(1)(e) of the ICSID Convention [‘failure to state
reasons']."!

Arbitral tribunals have often resorted to the effet utile argument as the basis for the distinction
between the FPS and the FET standards. Thus, in Electrabel v Hungary (2012) the arbitrators
explained: In the Tribunal's view, given that there are two distinct standards [FPS and FET] under
ECT, they must have, by application of the legal principle of “effet utile", a different scope and

57 Eurogas Inc. and Belmont Resources Inc. v Slovakia, Award, ICSID Case No. ARB/14/14 (18 August 2017) [365].

58 Azurix Corp. v Argentina, Award, ICSID Case No. ARB/01/12 (14 July 2006) [408]. See also the tribunal's reliance
on Occidental v Ecuador at paras 406-7.

59  Azurix Corp. v Argentina, Decision on the Application for Annulment of the Argentina Republic, ICSID Case
No. ARB/01/12 (1 September 2009) [134 and 182].

60  Azurix Corp. v Argentina, Decision on the Application for Annulment of the Argentina Republic, ICSID Case
No. ARB/01/12 (1 September 2009) [183].

61  Azurix Corp. v Argentina, Decision on the Application for Annulment of the Argentina Republic, ICSID Case
No. ARB/01/12 (1 September 2009) [184].
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role.%? Similarly, in Crystallex v Venezuela (2016) the tribunal considered that ‘full protection and
security' does not extend beyond physical security, and observed:

[A] More extensive reading of the “full protection and security" standard would result in
an overlap with other treaty standards, notably FET, which in the Tribunal's mind would
not comport with the “effet utile" principle of interpretation.®

Even where the effet utile principle is not expressly mentioned, avoiding overlaps between FPS
and FET has been a recurrent concern of arbitrators interpreting FPS clauses. Arbitral tribunals
have often warned about the risk that extensive interpretations of FPS clauses could lead to a
complete overlap between the FPS and FET standards.* This approach further tells that the
concerns of human rights in the investment treaties or investment governance should be equally
balanced and host state must take appropriate measures for protection of physical properties or
others from unjusitifable infringement.

2. The General-Particular Approach & Human Rights

Parties in investment arbitral proceedings might seek to strengthen their case by alleging that the
duty to provide protection and security does not constitute a separate head of liability, properly
so-called, but a mere element of the obligation to provide fair and equitable treatment.® In Vivendi
v Argentina (2007), the tribunal held that this treaty clause grants protection beyond physical
security.® In this vein, it drew particular attention to the embedding of the FPS standard within
the BIT:

[T]he scope of the Article 5(1) protection should be interpreted to apply to reach any
act or measure which deprives an investor's investment of protection and full security,
providing, in accordance with the Treaty's specific wording, the act or measure also
constitutes unfair and inequitable treatment. Such actions or measures need not threaten
physical possession or the legally protected terms of operation of the investment.®’

62 Electrabel S.A. v Hungary, Decision on Jurisdiction, Applicable Law and Liability, ICSID Case No. ARB/07/19
(30 November 2012) [7.83].

63 Crystallex International Corp. v Venezuela, Award, ICSID Case No. ARB(AF)/11/2 (4 April 2016) [634]. Cf.
also Oxus Gold v Uzbekistan (UNCITRAL), Final Award (17 December 2015) [354].

64 Cf. Enron Corp. and Ponderosa Assets L.P. v Argentina, Award, ICSID Case No. ARB/01/3 (22 May 2007)

[286]; Sempra Energy International v Argentina, Award, ICSID Case No. ARB/02/ 16 (28 September 2007)
[323].

65  See, for example, the investor's argument in Urbaser v Argentina (2016): Urbaser S.A. and Consorcio de Aguas
Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v Argentina, Award, ICSID Case No. ARB/07/26 (8 December
2016) [560] (invoking ‘[t]he requirement of protection as included in the fair and equitable treatment test' and
advancing the proposition that ‘[t]he fair and equitable treatment standard and the right to full protection and
certainty must be viewed as a whole and cannot be interpreted in isolation' — emphasis added).

66  Compania de Aguas del Aconquija S.A. and Vivendi Universal S.A. v Argentina, Award, ICSID Case No.
ARB/97/3 (20 August 2007) [7.4.13-7.4.17].

67  Compaiiade Aguas del Aconquija S.A. and Vivendi Universal S.A. v Argentina, Award, ICSID Case No. ARB/97/3
(20 August 2007) [7.4.15]. For another case concerning the interpretation of article 5(1) of the Argentina-France
BIT see: EDF International S.A., Saur International S.A. and Leon Participaciones Argentinas S.A. v Argentina,
Award, ICSID Case No. ARB/03/23 (11 June 2012) [405, 413 and 1108-12]. Section 15.2.1 considers this aspect of
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The Total v Argentina case (2010) was also concerned with the interpretation of Article 5(1)
of the France-Argentina BIT. In their Decision on Liability, the arbitrators held that the close
connection between the FPS and the FET standards confirmed the interpretation of the FPS clause
as encompassing the notion of ‘legal security'.®®

[TThe obligation set forth in Article 5(1) [FPS] forms part of the fair and equitable
treatment standard, so that a finding of breach of that obligation would form part of the
breach of Article 3 [FET] rather than be an independent finding of breach. The Tribunal
has already found such a breach in respect of the same facts so that no additional finding
of breach of Article 5(1) is warranted. Moreover, no further damages would result from
following a different approach.®

A similar approach was followed in Suez v Argentina (2010). Making particular reference to the
wording of the France-Argentina BIT, the arbitrators explained:

The present Tribunal [...] takes the view that under Article 3 [FET], quoted above, the
concept of full protection and security is included within the concept of fair and equitable
treatment, but that the scope of full protection and security is narrower than the fair and
equitable treatment. Thus, State action that violates the full protection and security clause
would of necessity constitute a violation of fair and equitable treatment under the French
BIT. On the other hand, all violations of fair and equitable treatment are not automatically
also violations of full protection and security. Under the French BIT, it is possible for
Argentina to violate its obligation of fair and equitable treatment toward the Claimants
without violating its duty of full protection and security. In short, there are actions that
violate fair and equitable treatment that do not violate full protection and security.”

The general-particular approach also found expression, at least implicitly, in Rusoro Mining v
Venezuela (2016). In that case, the investor alleged that regulatory measures adopted by Venezuela
constituted a breach of both the FET and the FPS clauses of the Canada-Venezuela BIT.”! In their
assessment of one of the FPS claims, the arbitrators stated: [T]he Tribunal has already concluded
that [...] [the measures] did not amount to a breach of the FET standard; consequently, such
measures can never imply a breach of the FPS standard, however widely interpreted.” Hence, the
state must develop a different forms of intruemnt while dealing with the issues of protection to
investor's properties or life or others concern in investment treaties. The human rights concerns
of investor by the host state must be well endored and equally significant for the promotion of
investmen regime.

the EDF award in more detail, in connection with the ‘equating approach'.

68
69
70

Total S.A. v Argentina, Decision on Liability, ICSID Case No. ARB/04/1 (27 December 2010) [343]
Total S.A. v Argentina, Decision on Liability, ICSID Case No. ARB/04/1 (27 December 2010) [343].
Suez Sociedad General de Aguas de Barcelona S.A. and Vivendi Universal S.A. v Argentina, Decision on Liabil-

itty, ICSID Case No. ARB/03/19 (30 July 2010) [171].

71

Rusoro Mining Ltd. v Venezuela, Award, ICSID Case No. ARB(AF)/12/5 (22 August 2016) [527 et seq. and

546].

72
124

Rusoro Mining Ltd. v Venezuela, Award, ICSID Case No. ARB(AF)/12/5 (22 August 2016) [548]
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3. ‘Full Protection and Security' and ‘Fair and Equitable Treatment' as Independent
Standards & Human Rights

While the equating approach and the general-particular approach have enjoyed some support
in the past, the most widely accepted view is that the FPS standard is different and independent
from the FET standard. This conclusion seems convincing as a matter of principle.” The real
issue, however, lies in the determination of the precise difference between the two obligations.
Some arbitral tribunals have rightly observed that, while the FET standard is not attached to any
particular standard of liability, there is widespread agreement that a breach of FPS requires a
failure to exercise due diligence. As explained by the arbitrators in Jan de Nul v Egypt (2008):

The notion of continuous protection and security is to be distinguished here from the fair
and equitable standard since they are placed in two different provisions of the BIT, even
if the two guarantees can overlap. As put forward by the Claimants, this concept relates
to the exercise of due diligence by the State.”™

In Gemplus v Mexico (2010) the arbitral tribunal also drew a careful distinction between the FPS
and the FET standards. The arbitrators considered that the difference between them is twofold. In
the first place, FPS ‘[does] not generally impose strict liability on a host state under international
law'.”® Secondly, in its core, each standard refers to a different source of risk:

[TThese BIT provisions [FPS] are directed at different kinds of unlawful treatment from
that proscribed by other provisions of the two BITs [i.e. the Argentina-Mexico BIT and
the France-Mexico BIT], particularly those regarding FET and Expropriation. The latter
involve the investor and the host state, whereas the ‘protection' provisions also involve
the host state protecting the investment from a third party.”

In Electrabel v Hungary (2012) the arbitral tribunal held that the FPS standard is not the same
as the FET standard.”” The implication is that, while the FET standard refers to direct injuries
committed by state organs, the FPS standard imposes a positive obligation to protect foreign
investors from harmful events that do not originate in the host state's conduct. In Ulysseas v
Ecuador (2012) the investor argued that the FPS and the FET standards should be assessed jointly
because ‘both treatments require the State to provide stability and predictability'.”® The arbitrators
were not convinced by the investor's approach:

73 Christoph Schreuer, ‘Full Protection and Security' (2010) 1 (2) J. Int1 Disp. Settlement 353, 366; Finnur Mag-
nusson, Full Protection and Security in International Law (University of Vienna, Vienna 2012) 207

74 Jan de Nul N.V. and Dredging International N.V. v Egypt, Award, ICSID Case No. ARB/04/13 (6 November
2008) [269].

75 Gemplus S.A., SLP S.A. and Gemplus Industrial S.A. de C.V. v Mexico, Award, ICSID Cases No. ARB(AF)/04/3
& ARB(AF)/04/4 (16 June 2010) [9.10].

76 Gemplus S.A., SLP S.A. and Gemplus Industrial S.A. de C.V. v Mexico, Award, ICSID Cases No. ARB(AF)/04/3
& ARB(AF)/04/4 (16 June 2010) [9.11].

77 Electrabel S.A. v Hungary, Decision on Jurisdiction, Applicable Law and Liability, ICSID Case No. ARB/07/19
(30 November 2012) [7.83].

78 Ulysseas Inc. v Ecuador (UNCITRAL), Final Award (12 June 2012) [271]. See also para 260.
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The Tribunal does not share this view. Full protection and security is a standard of treatment
other than fair and equitable treatment, as made manifest by the separate reference made
to the two standards by Article II(3)(a) of the BIT.”

The Ulysseas tribunal observed that, as opposed to the FET standard, FPS establishes a ‘due
diligence' obligation, which comprises the prevention and redress of injuries originating in the
conduct of entities other than the host state.®’ In Mobil v Argentina (2013) the arbitrators limited
the scope of the FPS standard to protection against acts which stem from third parties rather than
state agents,®! also acknowledging the standard's preventive and repressive functions.® In Oxus
Gold v Uzbekistan (2015) the arbitral tribunal found that, as a rule, FPS serves the function of
providing protection against third party conduct.** As regards the relationship between FPS and
FET, the arbitrators explained:

[Ulnless otherwise expressly defined in a specific BIT, the general FPS standard
complements the FET standard by providing protection towards acts of third parties, i.e.
non-state parties, which are not covered by the FET standard. Thus, where an incriminated
act is done by a State-organ, the applicable standard is the FET standard, whereas where
such act is done by a non-state entity, the applicable standard becomes the FPS standard.®*

In CC/Devas v India (2016) the arbitral tribunal held that FPS is applicable only in respect of acts
of third parties.® The arbitrators added that ‘[i]f, on the other hand, the acts can be attributed to
the Government, then the FET standard would apply'.®® The award rendered in Koch v Venezuela
(2017) follows a similar approach, as it links the FET standard to good faith and the absence of
arbitrariness,®” and FPS to protection against physical violence by third parties.*

Human Rights, FPS and FET in Nepal's BIT

The investment regime and its governance is comparatively wider in nature than any other system
of the world. The host state must take consideration of investors interest along with the issues
of human rights of people as well as investors. The human rights and investment regimes do not

79 Ulysseas Inc. v Ecuador (UNCITRAL), Final Award (12 June 2012) [272].

80 Ulysseas Inc. v Ecuador (UNCITRAL), Final Award (12 June 2012) [272].

81  Mobil Exploration and Development Argentina Inc. Suc. Argentina and Mobil Argentina S.A. v Argentina,
Decision on Jurisdiction and Liability, ICSID Case No. ARB/04/16 (10 April 2013) [999].

82  Mobil Exploration and Development Argentina Inc. Suc. Argentina and Mobil Argentina S.A. v Argentina,
Decision on Jurisdiction and Liability, ICSID Case No. ARB/04/16 (10 April 2013) [1002].

83 Oxus Gold v Uzbekistan (UNCITRAL), Final Award (17 December 2015) [353].

84 Oxus Gold v Uzbekistan (UNCITRAL), Final Award (17 December 2015) [353].

85  CC/Devas (Mauritius) Ltd., Devas Employees Mauritius Private Ltd. and Telcom Devas Mauritius Ltd. v India
(UNCITRAL), Award on Jurisdiction and Merits, PCA Case No. 2013-09 (25 July 2016) [499]

86  CC/Devas (Mauritius) Ltd., Devas Employees Mauritius Private Ltd. and Telcom Devas Mauritius Ltd. v India
(UNCITRAL), Award on Jurisdiction and Merits, PCA Case No. 2013-09 (25 July 2016) [499].

87  Koch Minerals SARL and Koch Nitrogen International SARL v Venezuela, Award, ICSID Case No. ARB/11/19
(30 October 2017) [8.43].

88 Koch Minerals SARL and Koch Nitrogen International SARL v Venezuela, Award, ICSID Case No. ARB/11/19
(30 October 2017) [8.46].

|V National Human Rights Commission Nepal



inherently conflict with one another to many extent but sometime a special diverget seeking of
protection may come in specific circumsatnces.® A narrow conflict may arise when there is a
direct clash or clear incompatibility between a state's obligations under human rights law and
under an investment treaty applicable to an investor-state dispute.” The state obligation out of
specific investment treaties can't be a ground for derograble. The obligation in the human rights
may occur in different form. where a state must choose between protecting the rights of indigenous
peoples who stand to be affected by an investment and protecting an investor's interests in the
same investment.”’ Nepal has signed BIT with France to secure the investment and protection
of each other investors and also agreed to make a possible dual contribution for sake of dragging
more investors.”? This treaty is in force. The treaty with France has also mentioned the dispute
settlement clauses between state and state as well as state and investor of each other territories.
The standards of clauses are also reflected in the BIT with France.

The bilateral treaty between the Federal Republic of Germany and the Kingdom of Nepal
concerning the encouragement and reciprocal protection of investment is another remarkable
achievement to promote and bring more investment in each other territories. The BIT with
the Federal Republic of Germany has aimed to create favorable conditions for investments by
nationals and companies, encouraging and contractual protection for investment and stimulate
private sectors initiative to increase the prosperity of each other.”® This treaty contains fourteen
articles along with the protocol. The protocol has made several additions to different articles of
the treaty for making more contextually applicable the treaty provision. This treaty is in force.
Article 3 of the treaty has mentioned the principle of national treatment.

Neither contracting Party shall subject investments in its territory owned or controlled by
nationals or companies of the other Contracting party to treatment less favorable than it
accords to investments of its own nationals or companies or to investments of nationals
of any third State.**

Neither contracting Party shall subject nationals or companies of the other Contracting
party as regards their activity in connection with investments in its territory, to treatment
les favorable than it accords to its own nationals or companies or to nationals or companies
of any third State.”

The BIT with Germany has strongly projected the enforcement of principles of favorable treatment
as well as national treatment to each other investors in each other territory. The principle of
NT and MFN is considered as one of in separate parts of modern BIT as well as a traditional

89  Jesse Coleman, Kaitlin Y. Cordes & Lise Johnson, Human Rights Law and the Investment Treaty Regime,
(2019). Available at: https://scholarship.law.columbia.edu/sustainable_investment_staffpubs/3.

90 Ibid.

91 Ibid.

92 France- Nepal Bilateral Investment Treaties, (1983).

93  Preamble of treaty between the Federal Republic of Germany and the Kingdom of Nepal concerning the en-
couragement and reciprocal protection of investment, (1986).

94 Article 3 (1) of BIT with Germany, 1986.

95 Article 3 (2) of BIT with Germany, 1986.
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form of BIT not as under a separate chapter but as part of some other clauses. The investor and
investment get better protection if the treaty provision is very clear in terms of protection awarded
to properties, assets, investment, and other substances connected with the investment purpose.
This gives a sense of insertion of full security and fair equitable treatment as part of investment
treaties. The clause of FPS and FET is seen as an inseparable part of the treaty agreement. This
treaty with Germany has also provisions about the FPS clauses.

Investments by nationals or companies of either Contracting party shall enjoy full
protection as well as security in the territory of the other Contracting party.” Tt further
says that the investments by nationals or companies of either Contracting party shall be
expropriated, nationalized or subjected to any other measures the effects of which would
be tantamount to expropriation or nationalization in the territory of the other Contracting
Party except for the public benefit and against compensation. Such compensation shall
be equivalent to the value of the investment expropriated immediately before date the
expropriation or nationalization of the imminent expropriation or nationalization has
come publicly known. The compensation shall be paid without delay, it shall be effectively
reliable and freely transferable. The legality of any such expropriation, nationalization of
comparable measure and the amount of compensation shall be subject to review by due
process of law.”’

Taking reference to modern BIT and their consistent trend on substantive clauses, the German-
Nepal treaty has also followed very similar features. Similarly, His Majesty's Government of
Nepal has made further progress to promote and secure the investment with the Government of
the Republic of Mauritius. This treaty is signed but not in force. The treaty with the Republic of
Mauritius is for the promotion and reciprocal protection of investment on each other territories.”
The reciprocal is generally understood as on equal and in the mutual way of understanding with
each other.”” This BIT has also contained a similar purpose as reflected in the preamble of BIT
with Germany. It recognized the necessity of creating a favorable environment for greater flow of
investments and also promote and reciprocal protection of investment and lend greater stimulation
to the development of business initiatives for increasing the prosperity of both Contracting
Parties.'” There are twelve articles in the Agreement with the Republic of Mauritius which
contains issues like definitions,'” the scope of the agreement,'” promotion and protection of

96 Article 4 (1) of the Treaty.

97 Article 4 (2) of the Treaty,

98  Agreement between the Government of the Republic of Mauritius and His Majesty's Government of Nepal,
(1999).

99  Jose Luis Siqueiros, Bilateral treaties on the Reciprocal Protection of Foreign Investment, (1994), California
Western School of Law.

100  Preamble of Agreement Between the Government of the Republic of Mauritius and His Majesty's Government
of Nepal, (1999).

101  Article 1 of the Agreement. (1999).

102 Article 2 of the Agreement (1999).
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investments,'® treatment of investments,'™ compensation for losses,'® expropriation'%, transfer
of investment capitals and returns'?’, settlement of disputes between an investor and a contractual
party'®, the dispute between contracting parties'®, subrogation''’, application of other rule!!! and
final clauses.!? This treaty is more progressive and also properly framed, recognizing the different
contextual issues emerging in the international investment regime. Most of the issues are properly
placed under a different heading to provide a more logical and realistic undertaking on it.

The agreement with Mauritius has also adhered the principle of fair and equitable treatment as
part of substantive obligation along with measures of full protection and security clauses.

Investments approved under Article 2 shall be accorded fair and equitable protection
in accordance with this Agreement.'® Investments and returns of investors of either
Contracting Party shall at all times be accorded fair and equitable treatment in the territory
of the other Contracting Party. Neither Contracting Party shall in any way impair by
unreasonable nor discriminatory measures the management, maintenance, use, enjoyment
or disposal of investments in its territory by investors of the other Contracting Party.''*
Each Contracting Party shall in its territory accord to investors and to investments and
returns of investors of the other Contracting Party treatment not less favourable than that
which it accords to investments and returns of investors of any third State.!'

The treaty provision in the Mauritius agreement has not explicitly mentioned the FPS clauses
as part of the agreement but has spoken about the compensation in event of losses arising due
to armed conflict, revolution, a state of national emergency, revolt, insurrection, or riot.''® This
provision also can be interpreted in the broader framework of FPS jurisprudence. The explicit
absence of the FPS clause may create a cloud of suspicion for the investor as well as for the host
state hence this agreement is not seen as much more progressive and reflecting of key major
substantive clause of the Bilateral Investment Agreement.

Nepal made further progress by signing an agreement between the government of the United
Kingdom of Great Britain and Northern Ireland and His Majesty's Government of Nepal for the
promotion and protection of investments. This treaty is also in force. This agreement was also signed
for creating favorable conditions for greater investment by national and companies of the one state

103 Article 3 of the Agreement (1999).
104  Article 4 of the Agreement (1999).
105  Article 5 of the Agreement (1999).
106  Article 6 of the Agreement (1999).
107  Article 7 of the Agreement (1999).
108  Article 8 of the Agreement (1999).
109 Article 9 of the Agreement (1999).
110  Article 10 of the Agreement (1999).
111 Article 11 of the Agreement (1999).
112 Article 12 of the Agreement (1999).
113 Article 3(3) of the Treaty.

114  Article 4(1) of the Treaty.

115  Article 4 (2) of the Treaty.

116  Article 5 (1) of the Treaty.
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in the territory of other and vice-versa. The agreement further states to recognize and encourage
and enhance reciprocal protection based on an international investment agreement.!"” There are
altogether fourteen articles consisting the issues like definitions,'"® promotion and protection
of investment''?, national treatment and most-favored-nation provisions'?, compensation for
121" expropriation'??, repatriation of investment and return'?, exceptions'?*, reference to the
international center for settlement of investment disputes'?, the dispute between the contracting
parties'?®, subrogation'?’, application of other rules!?®, territorial exceptions,'?’ entry into force'°
and duration and termination."! In comparison to the previous or old generation of BIT in Nepal,
the BIT with the UK is more progressive and also has incorporated the most necessary provisions
of the international investment regime. The incorporation of national and MFN provisions under
a separate clause has made this BIT more contextual and also has accelerated a leader in the
investment sector. The issues of repatriation and investment return were not featured as the subject
of BIT in the previous generation of BIT of Nepal.

losses

The BIT with the UK is much more promising and has largely reflected the modern trend of
agreement. The separate provisions are kept under different headings for the promotion and
protection of investors and their investment in the host state. This BIT has provisions regarding
the NT and MFN, FPS, FET for the protection of investors and their issues in host states.

Each Contracting Party shall encourage and create favourable conditions nationals or
companies of the other Contracting Party to invest capital in its territory, subject to its
right to exercise powers conferred by its laws, shall admit such capital.'*?

Investments of nationals or companies of each Contracting Party shall be accorded fair
and equitable treatment and shall enjoy full protection and security in the territory the
other Contracting Party. Neither Contracting Party shall in any way impair arbitrary or
discriminatory measures the management, maintenance, use, enjoyment or disposal of
investments in its territory of nationals or companies of the other Contracting Party. Each
Contracting Party shall observe any obligation it may have entered into with regard to

117  Nepal-UK Bilateral Investment Treaty, (1993)
118  Ibid. Article 1 of the treaty
119  Ibid. Article 2 of the treaty.
120  Ibid. Article 3 of the treaty.
121  Ibid. Article 4 of the treaty.
122 Ibid. Article 5 of the treaty.
123 Ibid. Article 6 of the treaty.
124  Ibid. Article 7 of the treaty.
125  Ibid. Article 8 of the treaty.
126  Ibid. Article 9 of the treaty.
127  Ibid. Article 10 of the treaty.
128  Ibid. Article 11 of the treaty
129  Ibid. Article 12 of the treaty.
130  Ibid. Article 13 of the treaty
131  Ibid. Article 14 of the treaty.
132 Article 2(1) of the Treaty.
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investments of nationals or companies of the other Contracting Party.'**

The government of Nepal further extended the relationship with the Republic of Finland to
enhance the promotion and protection of investments in each other territories for the national and
companies of each other. This treaty is also in force. The BIT with the Finnish government has
accelerated the growth of protection and special consideration of investors on each other territory.
The Finnish BIT is a reflective piece of modern BIT concluded across multiple jurisdictions and
has reflected very strong foundations like the party should treaty on a non-discriminatory basis;
stimulate the flow of private capitals, effective utilization of economic resources and improving
living standards; promote sustainable development and finally promotion and protection of
investments.'** This BIT ‘has also foreseen the concern of ‘sustainable development' as one of the
purposes of the treaty and hence all other connected considerations for achieving the sustainable
development in investment would be a guiding principle at the time of enforcement and this
concept is also endorsed by G 20.'% Generally, the issues of sustainable development were not
seen for a very significant period of the older generation of BIT. There are seventeen articles in the
Finnish BIT containing the issues like definitions,'**promotion, and protection of investments'*’,
treatment of investments'*, exemptions'¥, expropriation'*’, compensation of losses'¥!, free
transfer'*?, subrogation'®, the dispute between an investor and a contracting party'*, the dispute
between the contracting parties', permits', application of other rules'¥’, application of the
agreement!*®, general derogation'®, transparency'*®’, consultations'! and entry into force, duration
and termination.'>? The Finnish BIT has included very progressive and also standard clauses
in the agreement for better protection and promotion of each other investment and also more
considerations are given to investors.

133 Article 2 (2) of the Treaty.

134  Finland-Nepal Bilateral Investment Treaties, (2009).

135  James Zhan, G20 Guiding Principles for Global Investment Policymaking: A Facilitator's Perspective (2016), see
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Juyl 2021)

136  Article 1 of the Finnish Treaty.( 2009)

137 Ibid. Article 2 of the Treaty.

138  Ibid. Article 3 of the Treaty.

139 Ibid. Article 4 of the treaty

140  Ibid. Article 5 of the Treaty.

141  Ibid. Article 6 of the Treaty.

142 Tbid. Article 7 of the Treaty.

143 Ibid. Article 8 of the Treaty.

144  Ibid. Article 9 of the Treaty.

145  Ibid. Article 10 of the Treaty.

146  Ibid. Article 11 of the Treaty.

147  Ibid. Article 12 of the Treaty.

148  Ibid. Article 13 of the Treaty.

149  Ibid. Article 14 of the treaty.

150  Ibid. Article 15 of the treaty.

151  Ibid. Article 16 of the Treaty

152 Ibid. Article 17 of the treaty.

National Human Rights Commission Nepal—m




The Finnish BIT is also progressive in terms of adapting and accommodating the modern trend
of BIT. The liability and obligation to host as well as investors are kept under a different chapter
excluding as an integral part of any other clauses. The issues of FET and FPS are an inseparable
part of the Finnish treaty. The provision of fair and equitable treatment along with the measures
of full protection and security are mentioned in the same section and also in similar lines of the
agreement.

Each Contracting Party shall promote in its territory investments by investors of the
other Contracting Party and shall, in accordance with its laws and regulations, admit
such investments.'** Each Contracting Party shall in its territory accord to investments
and returns of investments of investors of the other Contracting Party fair and equitable
treatment and full and constant protection and security.">

Furthermore, Nepal has also signed the BIT with the Government of India for the promotion and
protection of investments. This treaty is already terminated. This BIT has also foreseen to create
favorable conditions for fostering greater investments and has also recognized and encourage the
investor based on reciprocal promotion and protection and also to stimulate private sector initiative
in the investment sector.'”> Nepal shares a very significant percentage of trade and commercial
relations with India and mostly Nepalese trade are in deficit with India. The BIT to some extent
will help each other investors to bridge the investment gap and will provide excellent protection
as in form of legal instruments to each other investors. The Bit with India contains sixteen articles
incorporating the issues like definitions'*®, the scope of the agreement'>’, promotion and protection
of investments'®, national treatment and most favored nation treatment'’, expropriation'®,
compensation for losses'®!, repatriation of investments and returns'®?, subrogation'®*, settlement
of disputes between an investor and a Contracting Party'®, the dispute between the contracting
parties'®®, entry and sojourn of personnel'®®, applicable laws'®’, application of other rules', denial
of benefits'®, entry into force'” and duration, termination and amendment.'”!
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The Indian BIT has mentioned the issues of protection in the preamble of the treaty, not as part
of the agreement under a separate clause. The investment based on reciprocal promotion and
protection is a key aim of the Indian BIT in each other territories. The provision relating to fair
and equitable treatment, national treatment, and most-favored-nation treatments are reflected in
the treaty provisions.

Investments and returns of investors of each Contracting Party shall at all times be
accorded fair and equitable treatment in the territory of the other Contracting Party.'”?Each
Contracting Party shall accord to investments of investors of the other Contracting Party,
treatment which shall not be less favourable than that accorded either to investments
of its own investors or investments of investors of any third State. '*In addition, each
Contracting Party shall accord to investors of the other Contracting Party, including in
respect of returns on their investments, treatment which shall not be less favourable than
that accorded to investors of any third State.'”

This treaty has not mentioned any explicit position about full protection and security clauses of
investor's assents or investment in any form. The absence of FPS as part of treaty provision has less
favored for bringing the investment. The FPS is viewed as solid ground in case of non-justifiable
measures of host state leads to losses of an investor or there is a cloud of illegal measures of the
host state. Furthermore, it creates a positive hope for the investments. The Indian BIT has not
more reflected the established international practices in terms of protection and promotion of
investment as compared to other BIT to which Nepal is a party. Hence it is terminated.

Conclusion

Human rights obligation in the investment treaties are narrowly and widely constructed for the
purpose of providing greatest protection of investors property and life. The right to regulate of
host state to investor is always a subject matters for the conflict between the absolute right to
investor and right of host state. There are various international human rights doctrine and laws that
establishes the cordial relitonship bwteen the human rights and investment treatiess. Nepal major
six bilateral investment treaties and other treaties with investment provision has also protected
the issues of huma rights of investor in the investment treaties. The international tribunal has also
spoken more about the issuesof human rights intersecting the investment treaties.

Hence, the newer or older investment treaties has not deviated from the human rigts obligation.
Nepal furthermore in way of concluding the investment agreement must observe the issues of
human rights of investor and also the other third party concerning to it.

172 Article 3(2) of the treaty.
173 Article 5 (1) of the treaty.
174 Article 5 (2) of the treaty.
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Role of masculinity in preventing women from the
accusation of a witch: a human right issue in Tamang
community in Kavrepalanchok district, Nepal

Sabin Bahadur Zoowa'

Abstract

In many parts of the country, beliefs and practices related to witchcraft have led to serious
violations of human rights, including beatings, cutting off body parts, feeding human excreta,
female genital mutilation, parading naked, applying black shoot on face, applying hot spoon
on the body, torture, and even murder. Tamang women also suffer a lot from this. The role of
men seems to be one of the major factors in preventing the accusation of women of being a
witch. The meaning of the saying is that men's masculinity is important to prevent the women
from being accused of the witch in the Tamang village. This study indicates that incidents
of witch accusations mostly happen with adult women, when the men in the family are not
able to fulfill their expected gender roles or the males are naive and not aggressive. The
aim of this study was to explore the masculine role in preventing the witch accusation in
Tamang community where innocent women were often subjected to various forms of physical
and mental indignities and to draw the attention of all key stakeholders to the significant
scale, severity, and complexity faced by Tamang women. This study has adopted a qualitative
research design based on both primary and secondary data has been used. Byways of in-depth
interviews and direct observation, this study explored the masculine role in preventing the
witch accusations. Respondents included a total number of fifteen accused women, shamans,
and perpetrators representing different Tamang communities in the district.

Key words: Masculine, Witch, Accusation, Tamang, Kavrepalanchok

Introduction

All the Tamang communities living in the district under the study believe in a supernatural power
or evil spirits. Beliefs related to witchcraft are not problematic in them but are challenging when
they involve allegations of harassment, including psychological, emotional, and physical abuse,
which can ultimately lead to the exclusion of the accused women from society or even death.
The Himalayan Times (2016) also wrote about an incident in this district in which the victim was
proved as a witch by so-called shamans and she could not bear this humiliation and committed
suicide.
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Witch accusations against women are a traditional and harmful practice that can be understood
as the result of a crisis of multi-social factors and needs to be analyzed and understood within
a broader cultural, historical, economic, and political context in which they occur (UN, 2020).
Thus, it is clear that the phenomenon of witch accusations does not respect any geographical or
cultural boundaries. That's why it is found to be growing in scale. Therefore, it has become one of
the most challenging human rights issues of the 21st century.

Despite the witch allegation as a human rights violation, the issue has received relatively little
attention in the human rights debate from the United Nations, academics, and civil society
(Secker, 2012). There is no evidence so far of any intervention to stop, suppress and protect the
rights of accused women against witchcraft allegations. According to the accused women, even
the existing law of Nepal regarding witchcraft allegations has failed to punish the perpetrators as
they expected. Such incidents are increasing in our society as most of the incidents of witchcraft
accusations are settled in the community. On the one hand, there are gaps in the legal framework,
and on the other hand there are challenges in the implementation process, most of the perpetrators
are not brought to justice and such impunity cannot be accepted or tolerated. Incidents of witchcraft
allegations settled in the community are not known to the general public as they do not appear in
the media. Therefore, keeping in view the concept of human rights, it has become necessary for
all concerned to take action from their respective areas in the event of such a serious incident.

Many profound social changes seem to have contributed to the emergence and rise of the
phenomenon in Tamangs. Most of the Tamangs are uneducated and looking for alternative income
due to poor economic condition. In this connection, some go to the city for work and some go
abroad. Thus, the presence of men in the homes of most of the Tamangs seemed to be low. In this
way, absence of men in the house on the one hand and the presence of naive men on the other
have made it easy to accuse the women of the house of witch. Especially when the men in the
family are inactive, the woman has to play a major role in the family. She has to run the entire
households. In this sense, when women are more active than men, the Tamang community does
not readily accept that. Such women also come under suspicion.

In general, a family man devotes his manly powers to protect his wife from anyone who would
threaten her. No man can tolerate such a thing and the masculinity within him is also awakened.
It seems to be an instinct among males, to protect the women in their lives; wife, mother, sister,
daughters from outsiders; aggression. In this sense, the presence of a man alone does not give
any meaning to the family; he should also be able to show his manhood in the family and society.
There were men in all the alleged cases but they could not show their masculinity. This proves that
a man's masculinity brings prestige and respect to the society of the Tamang family.

Most of the witch allegations are based on reasons like making people or animals sick, casting
a spell on food or drinks and making children sick. Accused women are subjected to the worst
forms of maltreatment. Different kinds of psychological harassment like humiliation, threatening
and denouncing in public as a witch, expelling from houses, restriction in social gatherings, and
outcast from villages are common. This series of violence against women, accusing as a witch is
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deliberately in action. The deep traumatic impact of such an experience cannot only be seen in the
lives of the women who are accused of being witches but also felt by their families who pay for
that. Often, all the family members are tortured or compelled to leave their homes as well as the
areas in which they have been residing for many years. Thus, innocent women have unknowingly
lost their lives or been stigmatized in society day by day, due to witch allegations. Hence, it is
natural to question here the human rights of women accused of the witch.

Wilson (1975) argued that all animal behavior, including that of humans, is the product of heredity,
environmental stimuli, and past experiences, and that free will is an illusion. He has referred to
the biological basis of behavior as the ‘genetic leash'. He argues that the human mind is shaped as
much by genetic inheritance as it is by culture if not more. He further says that, in many animal
species, including primates, males have the biological role of being guardians of the territory and
of banishing the intruders or of protecting the group from predators, and these functions imply
that males exhibit a higher level of aggression than females.

Fukuyama (1998) suggests that violence and coalition building are primarily the work of males.
His argument such as this has been based on underlying socio-biological assumption of human
nature; i.e., males are purely instrumental, calculating and political in their alliances, while
females are emotionally attached. For him male are by nature always aggressive and violent,
always seeking a ‘dominant' position in the status hierarchy. Unlike males, according to him,
females are emotionally attached, conciliatory and cooperative.

From the above arguments, it is clear that men should be brave and aggressive in their society in
order to protect their families from unfortunate events. As the Tamang society is also influenced
by the patriarchal ideology, women are being controlled by men and they are also facing heinous
crimes like witchcraft accusations. So it is necessary to have manliness in men and womanly
in women. These gender roles make it easy to target the woman who stepped outside of their
assigned roles. In Tamang community, the women who violate the boundaries of the gender roles
were considered evil and looked with suspicion and accuse them of being witches when necessary.

What is amazing are the people becoming very happy to find the witch and enjoy torturing her.
They closely observe the incident, take photographs and videos and clap but do not speak against
the torture. And when it comes to witch allegations, most people take the support of the perpetrator
because if they support the witch, they may also be accused of a witch and maybe beaten as the
victim. Therefore, in the event of such a witch accusation, no one take the side of the accused and
no one stop the torture. At such times when even the men of the family cannot open their mouths,
it is easy for the perpetrators to bring other people of the village towards him and isolate the
victim. As a result of this, in some cases, the victim dies due to severe torture. In most situations,
the accused is forced to confess the charge. It is because the accused cannot do anything in front
of a large crowd of people and is forced to accept whatever the situation is. In this way, even the
innocent people are forced to declare themselves being a witch. This may be one of the reasons
why the number of witch allegations is increasing day by day instead of decreasing and still exists
in our society as a social evil and an inhumane example of human rights violation.
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Legal provisions regarding witch allegations in Nepal

As per the Muluki Ain (Civil Code) provision, in miscellaneous section 10 (B), stipulated those
accused of torturing women for ‘practicing witchcraft' was liable to a fine ranging from Rs 5,000
to Rs 25,000 and jail time ranging from three months to two years for violence committed by
accusing someone of witchcraft. But the new anti-witchcraft Act envisages stringent punishment
for the perpetrators as women continue to be tortured physically and mentally on the charge of
practicing witchcraft. It is expected that the new law would discourage such incidents.

The Anti-witchcraft (Crime and Punishment) Act, 2014, was specifically enacted to curb violence
based on accusations of witchcraft, by introducing stringent measures. It stipulated fines not
exceeding Rs 100,000 and up to 10 years in jail. In cases where the accusation was leveled based
on the verdicts of fantrics or witch-doctors, the penalties were Rs 70,000 in fines and 7 years of
jail. In addition, slandering the family members of the victim could incur fines of up to Rs 30,000
and up to three years of jail. If the perpetrator does not have the means to compensate the victim,
the victim would be compensated through the Gender Violence Prevention Fund.

The Criminal Code Bill passed in 2017 stipulates penalties for inhuman treatment of an individual
by accusing them of practicing witchcraft. According to section 168 of the bill, the perpetrator
of such an act could face up to five years in jail and up to Rs 50,000 in fines to be granted as
compensation to the victim. An additional three months of jail time is stipulated for perpetrators
who happen to be a government employee at the time of the crime. In addition, the perpetrators
would also be prosecuted for other charges relevant to the incident, like torture, assault, murder
and so on. This provision replaced the outdated Muluki Ain provision mentioned above.

Even though the Criminal Bill was adopted in 2017 and is a landmark law, the practical
implementation of it is still very poor. One of the challenges is that people, especially those, who
live in remote areas of Nepal, do not know about such a law and what it means. Many people
do not know that they can or they have to go and register a complaint, if they are accused of
being a witch. They don't even know where to go. Additionally, even those, who do know about
it, law enforcement and police officers, often choose to ignore and not even attempt to seek
justice in such cases, due to their own deep and abundant beliefs in witchcraft and existence of
boksi. Without effective legal measures, many perpetrators enjoy impunity and victims do not get
justice. Enactment of strict laws would be necessary to prevent women being tortured and accused
of witchcratft.

Objective

The aim of this study was to explore the masculine role in preventing witch accusation in Tamang
community where innocent women were often subjected to various forms of physical and mental
indignities and to draw the attention of all key stakeholders to the significant scale, severity, and
complexity faced by Tamang women.
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Method

Initially, the word ‘witch' was a kind of fear to me and I was feeling uncomfortable and having
some fear meeting with my first participant. And in the second case, the victim's husband helped
a lot in providing the real information on an accusation. In this way, [ was gradually becoming
comfortable and encouraging to meet the other victims in their original place and even the
perpetrators and villagers. While talking with the victim, most of the people were sitting around her
and watch our conversation. [ was very careful, sensitive, and highly alert during the conversation
and tried not to hurt anyone with my words. Actually, my participants; victim, perpetrator, and
shamans were not feeling comfortable with me in the first meeting and I followed the next. In
this way, I had visited several times with them and obtained enough data and information and
developed the thick knowledge on witch accusation and male's role in preventing it.

A qualitative research based on both primary and secondary data has been used. By ways of
in-depth interviews and direct observation, this study explored the masculine role in the witch
accusation in Tamang community. Respondents included a total number of fifteen accused
women, shamans, and perpetrators representing different Tamang communities in the district.
Obtained data was processed and analyzed by means of data reduction, data display, and drawing
and verifying conclusions were made. Though this study topic is considered to be sensitive as it
deals with potential fear of stigmatization, the anonymity and privacy of those who participate in
the research process were respected and kept confidential for the protection of an individual right.

While talking about the selection of the study area, Kavrepalanchok District; one of the districts
where witch accusations are reported highest in Nepal (Nepal Police, WCSCSD). Even in this,
such practices are highly prevalent in Tamang than in other people. Thus this study focused on
Tamang where accused women were the primary respondent. However, there are many unreported
cases but the study is only concerned with reported cases. Few cases from Terai particularly from
Siraha and Kailali districts were studied in order to triangulate the finding in Tamangs with them.

Wilson's sociobiology and evolutionary principles that explain the behavior of social insects and
then to understand the social behavior of other animals, including humans (1975) and Fukuyama's
socio-biological theory on assumption of human nature (1998), and Freud (1915) were used to
understand the masculine characteristics and their role in the witch accusations.

Findings of the study

In a patriarchal society like Tamang, men play an important role in the family. He has to perform
the duty of not only the husband, the father but also the mental leader. The presence of a man in
the family is not the only thing that matters, the man should also show masculinity and then treats
his family like others in the society. An analysis of the incidence of witch allegations included in
this study revealed that women from such families were accused of witch where the men were
weak, naive, and not aggressive. Such incidents have happened even when men are not able to
fulfill their expected social role. Incidents of witch allegations thus increasing day by day due to
the men's inability to fulfill their roles what the society expects.
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In addition to this, like others, a few men in Tamang do not take care of the family because of
family disputes, stay away from the family, quarrel with their wife, do not return from their work
for a long time and rarely stay at home, etc. are the main reasons for an allegation of the witch in
the family. Tamang man's such activities lower the social value of the women in his household
and are taken lightly by society and are more likely to be accused of the witch. In another sense,
if the man in the family is inactive, then the women have to be active to run the family, which
cannot be taken easily by society. Since Tamang are based on patriarchy, they do not like women
to move forward in any way.

There is a clear link between manhood and witch accusations in Tamang. Incidents of witch
accusations are due to the marginal manhood of men in the family, who are oppressed in one
or more ways within their structure embody. This study also shows that no one has been able to
point a finger at a woman in a household where the men are brave and aggressive. It is not easy
for relatives, neighbors, and villagers to suspect the woman of such a house. So in the process of
making accusations, the first target the house where there is a straight and non-fighting man. Or in
a house where the woman is very rude and the man of the family is also oppressed, the relatives,
neighbors, and villagers also suspect such a woman. Society takes such woman as a threat and
tries to weaken her in any way and accusing her of a witch is the easiest and best way they can.
Thus, women are more likely to be accused of witch than men in Tamang.

Socio-economic conditions in Tamang also weaken or neglect the role of men in the family. As
the Tamangs are already based on traditional agricultural systems, their socio-economic status is
weak. They often lack money. That is why most of the Tamangs are in debt. So the only way to
earn money is to go to the city to work or go abroad to work. Due to this, most of the men of the
Tamang family have gone to the city or abroad for work. They are obliged to repay the loan or do
so for income. Studies have shown that most of the men in the family go out of the house for work
as there is a patriarchal family in Tamang as well. Due to these reasons, only old people, women
and children can be seen in the Tamang family at present. My observation is that most of women
of these families were suspected and accused of being a witch.

Study revealed that, most of the Tamang men are abroad for employment. Taking advantage of
this opportunity, the woman is often accused by her relatives and neighbors of being a witch.
Society pays special attention to the women of the family whose husbands have gone abroad and
they tell bad things to the husbands of the women through various means. As these suspicions
grow, they quarrel over small things and accuse each other of a witch. Thus, the absence of a man
or a husband in the house is a curse for a Tamang woman. No matter how much women's rights
are debated in society, the reality is different. Women are more vulnerable than men. Hence, men's
role in Tamang has always been that of protector and provider which protects women from being
accusation of witch.

Every Tamang man has manhood but is not used according to the difficult situation; he will not
have manhood in the sense. Therefore, if the man in the family demonstrates his masculinity, the
woman is not accused of witch, but if the man is unable to do so, the woman is accused of witch.
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In almost all cases, the main reason for accusation is the inactivity of the man and his inability
to display his masculinity. It is found that no one tries to speak on behalf of the accused woman
in case of a witch accusation. It is said that, if someone speaks in the middle of a fight, he is also
beaten or an accomplice of the witch. Because of this fear, even men just watch the incident but
can't resist it. If a Tamang man does not speak like this, it means that his masculinity is weak or
lacking in masculinity. In this way, when society does not speak at the time of the incident, the
victim has to suffer a lot. In some cases, the victim has fainted, bled, and died. Here, too, the
question of human rights arises. The incident of such witchcraft allegations has been encouraged
in the Tamang society as the society does not support the victims during the incident. In this way,
when there is an incident of witch allegation in the Tamang society, no one will help and support
the victims, there is growing excitement over such incidents and the number of witch allegations
is increasing day by day. Thus, this research revealed that, no matter if the family is poor but
the man of that family treats all the members of the family equally and speaks in support of the
woman and respects her value then such family has good respect in the society.

Tamang women are assumed to be delicate, emotional, soft-spoken, vulnerable, weak, and
talkative in the society. With this societal model, men had a progressively predominant role in
everyday life while women had a subjugated position to men. Similarly to the other side, women
who are confident and hold a position in society are viewed as a threat to the conventional gender
order. Women have to play an active role as the men in the family are weak and not aggressive.
Thus, violence is also directed towards such woman who challenges the existing social structures
directly. Study revealed that the women who remained outside of male control, on the margin
of their guardianship through the family, or who kept themselves outside or on the edges of the
feminine roles prescribed for them, were worrying elements of the established social order. There
are also cases of witch allegations that have been studied where society has taken the female as a
threat to them.

We may think that Tamang men are aggressive and masculine but not all Tamang men are like
that. They are also influenced by their upbringing, experience, and social environment where they
grow, and this determines one's view of manhood. My observations found; in the families, if the
man is strong, active, or does not tolerate any oppression from the outsiders, then the women of
that family are usually safe. No one can think or speak badly about the women of such a house.
Therefore, in a society dominated by a patriarchal family in Tamang, it is equally important for
a man to be present as well as to be courageous. If this is not the case, society will make various
allegations against the women of such houses and one of them is an accusation of witch.

There is a similar practice in the Terai of the far west where a girl is accused of being a witch
(INSEC, 2019). This incident took place at Devkaliya, where a young girl of 18 years old from a
marginalized chaudhary community was accused of being a witch by so-called ‘bholebaba’. The
first reason she was accused of being a witch is that she was kamlari and the second reason is that
the men in her house were naive, non-violent, and mentally retarded. Although men were present
in the family, they were weak for various reasons. Taking advantage of this, ‘bholebaba’ of the
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same village badly looked down on her and insulted her by accusing her of being a witch. The
incident against this schoolgirl and the torture and ill-treatment of her appear to be an extreme
violation of human rights. Therefore, the incident of witch accusation can be considered as an
incident of human rights violation with the silent approval of the patriarchal structure of society.
Women thus in such traditional patriarchal system have always been regarded as the weaker,
vulnerable and inferior section of the society. They indicate the sense of low esteem among
women, making them vulnerable to victims of violence.

The majority of the accused women were subjected to various forms of discrimination at different
stages of their life. Generally, poor, miserable, helpless, ugly-faced, and assertive women whose
male partner or the males in the family are were mostly suspected of being witch allegations
without any justice and proof in Tamang community. Once, they accused, it is difficult for the
victims to stay in the society for the rest of their life.

Discussion

Wilson (1975) argued that all animal behavior, including that of humans, is the product of heredity,
environmental stimuli, and past experiences, and that free will is an illusion. Unlike his asserting,
study revealed that human nature and behavior are more affected by the society where he is
born, raised, and socialized than by his heredity and environment. Despite this, gender, race and
ethnicity, age, economic class, religion, and other factors that make up the individual's social
location. However he further says that, in many animal species, including primates, males have
the biological role of being guardians of the territory and of banishing the intruders or of protecting
the group from predators, and these functions imply that males exhibit a higher level of aggression
than females. Wilson's this view supports the study as the Tamang women were accused of being
witches due to absence of manhood with the males in the family. As Wilson said, women are more
likely to suffer because men are less aggressive.

This study supports Berger & Luckmann (1966) where they argued that society is created by
humans and human interaction, which they call it habitualization. This study observed that the
accusation of witches among Tamang is more than other castes; it is a product of their own
society. Their religion and patriarchal society have strengthened and promoted this where women
are considered the weakest member of the society. And taking advantage of this, they are often
accused of the witch in society.

The original social role theory (Eagly, 1987) predicted that men should be more
aggressive than women, to a moderate extent, consistent with other sex differences in
social behavior. Supporting this theory, this study shows that, women are accused where their male
partners or the male members in the family did not satisfy the social role as expected by society.
That's why the value of women became light and easy for the other to accuse her. Concerning the
accusation of witch among the Tamang, it is determined by the courage of the men and women
in the family. Thus as Eagly argued, males must be masculine in order to prevent the female
members in the family from accusing witches. Most accused cases were studied where males are
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not assertive and aggressive. Hence, there is a close relationship between masculine and witch
accusations in the Tamang community.

Fukuyama (1998) suggests that violence and coalition building are primarily the work of males.
His argument such as this has been based on underlying socio-biological assumption of human
nature; i.e., males are purely instrumental, calculating and political in their alliances, while
females are emotionally attached, conciliatory, and cooperative. For him male are by nature
always aggressive and violent, always seeking a ‘dominant' position in the status hierarchy. This
study also accepts this and felt the same. His statement highly supports this study that males
should be violent and aggressive. But, in absence of these qualities with the men in the Tamang
community, innocent women have been suspected and accused of being a witch. Victims also say
that if their male partners were aggressive then no one can point the finger at them. So, the male's
role in protecting and preventing the female from the accusation of a witch is an important issue
dealt with in the study.

Conclusion

This article emphasizes that the presence of males with an assertive role as expected by society
is important to prevent the females in the family from witch accusations. Men's masculinity in
the family affects the formation, stability and overall well-being of the family in the Tamang
community. Thus, incidents of witch accusations have been increasing in Tamangs, day by day
even as men do not speak out against the women's violence. Mostly women of innocent, poor,
illiterate, ugly, single, and aged whose male partners or the males in the family are naive are
baselessly suspected as witches and treated inhumanly that avoids the human rights issues.

The perpetrators have committed serious human rights violations such as beating the woman,
feeding her human excrement, female genital mutilation, parading her naked, putting black shoot
on her face, wearing shoelaces, and applying hot spoon on her body, torture, and even murder.
Due to such extreme torture, the victim is forced to call herself a witch in front of the villagers.
In this way, an ordinary woman is transformed into a witch in the Tamang society. Once they
were accused, it is difficult for them to be in the village for the rest of their lives. Therefore,
it is necessary to bring this incident of witch accusation within the scope of human rights, and
accordingly it is also necessary to take strict legal action against the perpetrators. Only then can
such incidents be gradually reduced and the perpetrators would be discouraged.

Women without male or having male but not masculine are most at risk of witch accusations
in Tamang. Women of the family whose husband or the males are rarely present at home due
to various reasons are taken lightly by society and are mostly suspected and blame as a witch.
Therefore, men must be present in the family and able to perform manhood or the gender role
expected by society at the appropriate time, which helps in preventing the allegations at all. Even
if the family is poor, the man of the family treats all the members of the family equally and speaks
in support of the woman and respects her values, and then no one can abuse women of that family.
Therefore, men also have a big role to play in protecting women from being accused of witch in
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the Tamang community.
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